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The Supreme Court of Minnesota go to 
considerable trouble in a very long and elabo- 
rate opinion to establish the proposition that 
under the provisions of the Minnesota consti- 
tution, a member of the legislation is not 
privileged from service upon him of a sum- 
mons in a civil action during a session of the 
legislature. Article Four of Section 8 of the 
Constitution of that State reads as follows: 
‘‘The members of each house shall in all 
cases except treason, felony and breach of 
the peace be privileged from arrest during 
the session of their respective houses and in 
going to and returning from the same.’’ An 
inspection of the language of the constitution 
as above quoted would seem to be sufficient 
to justify the conclusion of the court and as 
a matter of fact, the authorities sustain the be- 
lief that exemption from service of civil process 
was not included by implication in a clause in 
terms merely granting immunity from arrest, 
and as the New York Law Journal observes 
in the course of an interesting review of this 
case, itis difficult to see ‘‘how any other view 
could be entertained.’’. Upon the subject of 
the evil of granting to legislative officers im- 
munity from civil suit, the court says very 
properly that ‘‘however plausible the theory 
that a member of the legislature should not 
be embarrassed with private suits, and thus 
drawn aside from public duty, we think that 
the danger and disadvantage is more imagin- 
ary than real. We have never heard of an 
instance where men were deterred from serv- 
ing as members of a legislature because they 
were subject to service of process in a civil 
action, nor that public business was delayed 
or suffered from any such cause. It is a not- 
able fact that the constitution provides that a 
majority of each house shall constitute a 
quorum for the transaction of business; and 
the people, through a constitutional amend- 
ment, have abolished annual legislative ses- 
sions. The rules of nearly all legislative 
bodies, provide for granting leave of absence 
to individual members, and such leave is sel- 
dom refused. Nor, under ordinary circum- 
stances, would a case be pressed for trial, 
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against a member of the legislature, during a 
session thereof. If the claim of privilege is 
based upon the ground of public policy and 
public interest, it could as appropriately be 
claimed by the members of the executive and 
judicial departments, and by those who have 
ministerial duties to perform, most of whom 
are nearly all the time engaged in the dis- 
charge of their official duties. And may we 
not inquire, with great propriety, if it is not 
as important to execute the laws as to make 
them.’’ 





The question as to the liability of a restau- 
rant keeper for the loss of a coat at his res- 
taurant was recently decided by the English 
Court of Appeals, Queen’s Bench Division, 
in the case of Ultzen v. Nicols. The evidence 
there showed that the plaintiff dined at the 
defendant’s restaurant, on entering which, a 
waiter, without being asked, took his coat 
and hung it on a peg behind where the plaint- 
iff was sitting. After dinner it was found 
that the coat had disappeared, and the plaint- 
iff thereupon brought this action to recover 
the value of the coat. There was evidence 
that coats were sometimes placed on chairs 
beside the customers, and at other times on 
pegs. At the hearing, counsel for the de- 
fendants submitted there was no case, but 
the judge refused to non-suit, and the jury 
gave a verdict for the plaintiff. The appel- 
lant, contended that there was no bailment of 
the coat, and there was no evidence on which 
the jury could find negligence, for the coat 
was never in the custody or exclusive posses- 
sion of the defendants. The liability of a res- 
taurant keeper is no greater than that of a 
lodging-house keeper, and he would not be 
liable. Citing Holder v. Soulby, 29 L. J. 
Rep. (N. 8.) C. P. 246, 6 C. B. (N. 8S.) 254. 
On the other hand, the respondent maintained 
there was ample evidence of bailment, the 
waiter having taken the coat and placed it on 
a peg anywhere he chose, and there was evi- 
dence of negligence for the jury. Richards 
v. London & Northwestern Ry. Co., 18 L. J. 
Rep. (N. 8S.) C. P. 251, 7C. B. 839. Charles, 
J., thought there was ample evidence of neg- 
ligence, The only question about which 
he thought there ‘is any difficulty is 
whether or not the defendant was a 
bailee, and he contended that the jury 
was justified in finding that there was a bail- 
ment of the coat. The waiter selected the 
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place where the coat was to be put. If the 
restaurant keeper had placed a waiter at the 
door to collect the coats of those entering, 
and disposed of them where he liked, the 
restaurant keeper would be liable; and 
though in the present case the waiter took 
only the coats of those on whom he waited, 
yet the principle is the same, and the ques- 
tion is only one of degree.’’ Wright, J., 
agreed that assuming bailment, there was 
evidence of negligence; but the point as to 
bailment had not been properly raised before 
the lower court and therefore there was no 
jurisdiction here to deal with it. 








NOTES OF RECENT DECISIONS. 





INSOLVENT CorPORATION—RIGHT TO MAKE 
PREFERENCE.—The Supreme Court of Texas 
in a vigorous and exhaustive opinion by 
Stayton, C. J., hold that an insolvent corpo- 
ration, which has ceased to carry on its busi- 
ness, with no intention to resume, has no 
power to execute a preferential deed of trust 
in favor of certain creditors. The opinion is 
unfortunately too long for publication in full. 
After a review of the local statute the court 
says: 

We have seen that such corporations as the hard- 
ware company, in England and in this State, have not 
the same powers in reference to the property owned 
by them for corporate purposes as have natural per- 
sons, and that in this State there is no statute, ex- 
pressly or by necessary implication, conferring on 
such corporations power to make preferential mort- 
gages or like conveyances, when in the condition as- 
sumed in the questions propounded; and the question 
arises whether, under the general principles of law or 
equity applicable to such a condition, such a power 
exists. No English decision has been furnished in 
which the questions involved arose or were discussed; 
and it is probably true that the laws of that country in 
regard to insolvent corporations and persons have 
been such, for three centuries past, that no claim 
would be made in the courts of that country that such 
conveyances as the questions submitted refer to were 
valid against other creditors. We take it for granted 
that all English courts, under the laws of that country, 
would hold all such attempted preferences unauthor- 
ized and illegal, when made by an insolvent corpora- 
tion circumstanced as was the hardware company, 
and therefore seek no further for authority from that 
source. It would be a useless consumption of time to 
review the many American decisions bearing on the 
questions submitted, for it must be conceded that 
they are clearly in conflict, and that on each side of 
the question may be found many decisions made by 
courts eminent for learning and conservatism; but 
reference will be made to a sufficient number on each 
side of the question to show the grounds on which 
these conflicting decisions rest. 





Catlig v. Bank, 6 Conn. 233, is a leading case, and is 
understood to rest on substantially the same facts 
presented in the first question certified, except that it 
does not appear that there was no intention to resume 
the corporate business. While conceding that such 
corporations derive their powers solely from their 
charters, it was assumed that an insolvent corporation 
which had ceased to do business had the same power 
in the management and disposition of its property as 
had natural persons, and that for this reason the offi- 
eers of such corporation might prefer creditors. It 
was further held that under such circumstances no 
trust relation existed between the managing officers 
of the corporation and creditors, and that no trust 
attached to the property of the insolvent corporation 
in behalf of creditors. In Dana v. Bank, 5 Watts & S. 
223, preference was given to named creditors through 
conveyance of property in trust to be sold for their 
benefit, when the corporation was insolvent; but it 
does not appear that this was done after the corpora- 
tion had ceased to do business, or that this made ces- 
sation of business necessary, nor that this was con- 
templated. The court held that, under the principles 
of the common law, such corporations had certain 
powers enumerated, and power todo all other acts 
that a natural person had, unless restrained by its 
charter or some other act. In the course of the opin- 
ion it was said: ‘“‘Although there are some restric- 
tions placed on the bank by the act establishing it, 
yet it cannot be pretended, or at most cannot be shown, 
that the bank, or its president and directors, are 
either expressly or impliedly restrained from giving, 
directly or indirectly, preference to some of its cred- 
itors over others; and, not being restrained in this 
respect by this or any other act, it must be deemed to 
have the same power to make a distinction between 
its creditors, and to give preferences to some of them 
over others, that any natural person has.” In Wilker- 
son v. Bauerle, 41 N. J. Eq. 686, 7 Atl. Rep. 514, it ap- 
peared that the directors of a corporation transferred 
all of its assets to one of its directors after it became 
insolvent. The sale was made to give preference, and 
this, by other creditors, was claimed to be illegal as to 
them, but the court said: ‘‘The correctness of this 
view, and the success of the contention now made, 
depend upon the legislation now in force respecting 
this subject; for if there be no legislative prohibition 
against the transfer of corporate property, or its use 
in preferring creditors after insolvency, no reason can 
be given why such transaction should be invalidated 
which would not also invalidate the like transactions 
of individuals”? It was held in that case, however, as 
the purchaser was a director who took part in the 
transaction, that it was incumbent on him to show 
that he paid fair value for the property, or otherwise 
he should be held responsible for the difference be 
tween that and the price paid. In Pyles v. Furniture 
Co., 30 W. Va. 123,2 S. E. Rep. 909, it was held that 
an insolvent corporation, having ceased to do busi- 
ness, has the same power as an insolvent individual 
to prefer a creditor ina general assignment of all its 
property for the payment of its debts; but it seems 
this decision was controlled by a statute, but for 
which the court would have held otherwise, as is 
shown in the opinion, as well as by the cases of Lamb 
v. Laughlin, 25 W. Va. 300, and Lamb vy. Cecil, 28 W. 
Va. 653. In Warfield v. Marshall Co. Canning Co., 72 
Towa, 670, 34 N. W. Rep. 467, it is said, speaking ina 
ease in which the effect of a mortgage to directors was 
to defeat the claims of other creditors: ‘The mort- 
gagees, it is true. were oflicers and stockholders of the 
corporation; but, notwithstanding that fact, they had 
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the right to procure the corporation to execute the 
mortgage, although other creditors of the corporation 
are unable to obtain the payment of their indebted- 
ness. Corporations can make contracts and transfer 
property, possessing the same powers in such respects 
as private individuals. Code, § 1059. Such is the 
rule in the absence of a statute, and therefore it has 
the right to prefer one creditor to another. 2 Mor. 
Priv. Corp. § 802. The fact that the preference is 
exercised in favor of directors or shareholders of the 
corporation is immaterial, although the director or 
shareholder may have voted for the proposition, and 
the security given was to secure an indebtedness to 
himself.”” The facts of that case, it is proper to say, 
may not have been practically the same as those made 
the basis of the questions propounded, but it tends to 
show the grounds of decision, holding that, at all 
times prior to technical dissolution, corporations have 
power, when insolvent, to give preferences even to 
directors. Many other cases might be referred to, 
bearing on both states of fact presented in the ques- 
tions propounded, but those already noticed give 
substantially the grounds on which rest all the opin- 
ions holding such transaction legal. 

Rouse v. Bank, 46 Ohio St. 493, 22 N. E. Rep. 293, in- 
volved the facts presented in the first question pro- 
pounded, and in that case the doctrine that corpora- 
tions have the same power over corporate property as 
have natural persons was denied. Approving the 
principles announced in Wood v. Dummer, 3 Mason, 
311; Sanger v. Upton, 91 U. 8.52; and Curran v. State, 
15 How. 312,—and quoting with approval from the 
opinion, it was held ‘‘that where a corporation for 
profit becomes insolvent, and ceases to carry 
on its business, or further pursue the purposes of its 
creation, the corporate property constitutes a trust 
fund for the equal benefit of the corporate creditors, 
in proportion to the amount oftheir respective claims, 
and that it cannot then, by pledge or mortgage of the 
property to some of its creditors as security for ante- 
cedent debts, without other consideration, ereate valid 
preferences in their behalf over the other creditors, or 
over an assignment thereafter made for the benefit of 
creditors.” The case of Marr v. Bank, 4 Cold. 471, 
involved substantially the same facts, and therein the 
same rules were announced, with citation of many 
cases. The case of Appelton v. Turnbull, 84 Me. 72, 
24 Atl. Rep. 592, rested on facts which made it neces- 
sary to determine the character of the assets of an 
insolvent corporation, and the rights of its creditors, 
and in the opinion it was said: “It is too firmly 
established at the present day to be questioned that 
the capital stock of a corporation is a trust fund for 
the payment ofits debts. Itis a substitute for the 
personal liability of the individual members of private 
partnerships, and those who deal with the corporation 
have aright to rely upon its capital stock for their 
security. Unpaid stock is as much a part of the assets 
of the corporation as the money that has been paid in 
upon it. During the existence of the life of 
the corporation, itisa trust to be managed for the 
benefit of the stockholders; but, in the event of its 
dissolution or insolvency, it becomes a trust fund for 
the benefit of its creditors. Ifin such case the assets 
are not sufficient to pay all its debts in full, each 
creditor is equitably entitled to receive a ratable 
share of the assets which remain. In such 
cases the doctrine laid down by the courts for thirty 
years is that they must pay up their shares in full, 
and are entitled only toa ratable distribution of all 
the company’s assets, and are to receive dividends 





with other creditors. Mor. Priv. Corp. § 861; Cook, 
Stock &S.§ 193. The rule wassettled by the Supreme 
Court of the United States in Sawyer v. Hoag, 17 Wall. 
610, where the court say: ‘The debt which the ap- 
pellant owed for his stock was a trust fund devoted to 
the payment ofall the creditors of the company. As 
soon as the company became insolvent, and this fact 
became known to the appellant, the right of set-off for 
an ordinary debt, to its full amount, ceased. It be- 
came afund belonging equally, in equity, to all the 
creditors, and could not be appropriated by the debtor 
to the exclusive payment of his ownclaim.’ Scovill 
vy. Thayer, 105 U.S. 148, 152; Sanger v. Upton, 91 U. 
8. 56; Stockton v. Bank, 32 N. J. Eq. 168, 167; Will- 
iams v. Traphagen, 38 N. J. Eq. 57; Wheeler v. Mil- 
ler, 90 N. Y. 353. The same rule prevails in England, 
as may be seen in the leading decision of Grissell’s 
Case, 1 Ch. App. 528. If the defendant’s rights, as well 
as his duties, were to be determined by the common 
law alone, it is evident that the defense interposed in 
this case could not prevail.” In Mill Co. v. Kampe, 38 
Mo. App. 229, the general questions involved in this 
case were considered; and after standing the general 
powers of a corporation while carrying on its business, 
and the right to protection persons obtaining prefer- 
enees in good faith would be entitled to, the court 
said: “But these principles are only applicable to 
what may be termed or designated as ‘going concerns.’ 
They cannot be applied to insolvent corporations. By 
this we do not wish to be understood as deciding that 
a corporation that is financially embarrassed will be 
deprived of the right to deal with its corporate prop- 
erty in a legitimate and proper way; but we do say 
that when the corporation is hopelessly insolvent, 
and there is no reasonable or well-founded hope for a 
continuation of its business, and these facts are known 
to its officers and directors, then all of the assets of 
the corporation become a trust fund in the hands of 
the directors, to be administered by them as trustees 
or agents for the equal benefit of all the creditors of 
the concern, and any attempted preference in favor of 
the directors themselves, or of a stranger, will not be 
upheld. Williams v. Jackson Co. Patrons, 23 Mo. 
App. 135; Roan v. Winn, 93 Mo. 503, 4S. W. Rep. 736; 
Foster v. Mill Co., 92 Mo. 79, 4.8. W. Rep. 260.” The 
same reasons for denying an insolvent corporation, so 
circumstanced, power to give preferences, are an- 
nounced with much clearness and force in the follow- 
ing cases: Olney v. Land Co., 16 R. I. 597, 18 Atl. 
Rep. 181; Haywood v. Lumber Co., 64 Wis. 6389, 26 N. 
W. Rep. 184; Beach v. Miller, 130 Ill. 162,22 N. E. 
Rep. 464; Corey v. Wadsworth (Ala.), 11 South. Rep. 
350; Turnbull v. Lumber Co., 55 Mich. 887, 21 N. W. 
Rep. 875; Adams v. Milling Co., 35 Fed. Rep. 433; 
Howe, Browne & Co. vy. Sanford, Fork & Teel Co., 44 
Fed. Rep. 231; Consolidated Tank-Line Co. v. Kansas 
City Varnish Co., 45 Fed. Rep. 7. 

The line of decisions first referred to, in substance, 
holds that insolvent corporations, even though they 
have ceased to do business, have the same power to 
give preferences as have natural persons, on the theory 
that, unless their charters forbid this, it is an implied 
power; but this seems indefensible under the rules ap- 
plicable to the construction of charters such as may be 
grafited to private corporations under the general 
laws in force in this State. The power is not expressly 
given, and it cannot be implied, for it is not necessary 
to the accomplishment of any purpose for which such 
corporations may be created. While such a corpora- 
tion is carrying on its business, it has power to buy on 


credit such property as to secure such services or 
upon their claims against the corporation in common. ' 


funds as may be reasonably necessary for the transac- 
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tion of its legitimate business, and, to secure indebted- 
ness thus incurred, may give mortgages or other se- 
curity, and thus give preferences, although in fact in- 
solvent. The exercise of such a power may often be, 
not only beneficial, but necessary for the continuance 
or prosperity of the business; but no such necessity 
can exist where the business has been aban- 
doned.  Self-interest, while the business is 
honestly carried on, will ordinarily be sufficient to 
prevent abuse of what is then a right; but where the 
business has ceased, on account of insolvency, stock- 
holders have no further beneficial interest in the cor- 
porate assets, and they can have no right or power, di- 
rectly or through the managing officers, through pref- 
erences, in effect, to pay or secure some of the credit 
ors at the expense of others, if the law be that the as- 
sets of an insolvent corporation, that has ceased busi- 
ness, with no intent ever to resume, are a fund held in 
trust for creditors, for in such a fund all creditors 
have equality of right, unless, prior to the condition 
which gives that, one cr more have acquired right to 


priority. 
The second class of cases to which reference has 


been made seems conclusively to establish the prop- 
osition that the assets ofa private corporation circum- 
stanced as was the hardware company at the time its 
directors attempted to give preferences are a trust 
fund held for the benefit of creditors,— a fund which 
they have the right to have converted into money, and 
that distributed among them ratably. The reasons for 
holding the assets of such an insolvent corporation to 
be atrust fund forthe payment ofits debts are set 
forth so clearly and fully that we will not undertake 
to restate them, or to give additional reasons, but will 
simply refer to some of the opinions giving the grounds, 
among which are the following: Wood v. Drummer, 
3;Mason, 308; Curran v. State, 15 How. 315; Sanger 
v. Upton, 91 U. S. 60; Marr v. Bank, 4 Cold. 476; Saw- 
yer v. Hoag, 17 Wall. 610; Morgan Co. v. Allen, 103 U. 
8.508. The subject is elaborated by elementary writers. 
Tayl. Priv. Corp. 654-659; Mor. Priv. Corp. 780-803; 
Wait, Insol. Corp. 141-157; Wat. Corp. 120-140; Cook, 
Stock & S. 199; Ang. & A. Corp. 600-604. 

Whatever technical objections may be urged in the 
use of the words “trust”? and “‘trustee”’ in such a con- 
nection is a matter of no importance, for the substance 
of the matter is that the word “trust” is used to ex- 
press the fact that creditors of an insolvent corpora- 
tion have the right to have the specific property owned 
by the corporation subjected to the payment of the 
sums due them; and the word “trustees” is used to 
give expression to the fact that the directors and other 
managing officers of suck a corporation, lawfully hav- 
ing possession and control of such assets, are under ob- 
ligation so to apply them. If more appropriate terms 
be suggested, courts, no doubt, will be willing to 
adopt them. All of the decisions of the Supreme Court 
of the United States are understood to hold that those 
terms properly describe the relation between credit- 
ors of an insolvent corporation and its assets, and offi- 
cers lawfully controlling them, and to give the usual 
effect to such relations; but it is suggested that the 
opinion in Purifier Co. v. McGroarty, 136 U. S. 241, 10 
Sup. Ct. 1017, casts a doubt upon this subject, or sug- 
gests limitations that would affect the questions in- 
volved in this case. The opinion is not so understood, 
and it may be true that the real difficulty some courts 
may have had were not so much any doubt upon the 
question whether the assets of an insolvent corpora- 
tion were a trust fund which creditors had a right to 
have subjected to payment of sums due them, as was 
jt on account of a doubt as to the time when, and cir- 





cumstances under which, such right so attached as to 
cut off all powers of directors, or even of stockholders, 
to confer upon any person, as acreditor, by way of 
preference, a right inconsistent with the right of all 
creditors toa ratable distribution of the proceeds of 
such assets, as against all other creditors not holding 
legal priorities. The cases cited in the opinion referred 
to will be noticed, with a view to illustrate the fact 
that no limitation of the general rule was intended, as 
well as to show when that court has understood the 
rule to become operative as to creditors. In case of 
Graham v. Railroad Co., 102 U. S. 148, it appeared that 
a solvent corporation, with no fraudulent intent, dis- 
posed of lands for an inadequate consideration, and a 
subsequent creditor sought to apply the rule in his 
favor, but the court heldthat he could not question 
the transaction. The court, however, said: ‘*When 
a corporation becomes insolvent, it is so far civilly 
dead that its property may be administered as a trust 
fund for the benefit of its stockholders and creditors. 
A court of equity, at the instance of the proper parties, 
will then make those funds trust funds, which, in other 
circumstances, are as much the absolute property of 


the corporation as any man’s property is his.” In , 


Richmond v. Green, 133 U. 8. 30, 10 Sup. Ct. 280, it 
appeared that Richardson loaned a sum of money toa 
railroad company, and as a bonus therefor received 
shares of paid-up stock and bonds, and was given 
practical control of the board of directors; and he af- 
terwards received other bonds as further collateral, 
when he proposed to mike further advances, if 300 
other bonds were put in his hands as collaterals. This 
was done, but he advanced no more money, and after 
the insolvency of the company he claimed to 
hold the bonds last mentioned and those given as fur- 
ther collaterals to secure the sum lent. When these 
things occurred, he was acting as treasurer of the 
company. It was held that, as between him and other 
creditors of the company, he could not, under the 
circumstances, hold them as collateral for his debt. 
The bonus was also held to be illegal. The court 
quoted with approval so much of the opinion in 
Graham y. Railroad Co. as has been inserted, and 
from the opinion in the case of Railway Co. v. Ham, 
114 U. S. 587, 5 Sup. Ct. 1081, as follows: ‘*The prop- 
erty of a corporation is doubtless a trust fund for the 
payment of its debts, in the sense that when the cor- 
poration is lawfully dissolved, and all its business 
wound up, or when it is insolvent, allits creditors 
are entitled, in equity, to have their debts paid out of 
the corporate property before any distribution there- 
of among its stockholders. It is also true, in the case 
ofa corporation, as in that of a natural person, that 
any conveyance of property of the debtor without 
authority of law, and in fraud of existing creditors, is 
void as against them.” And the court then said that 
“the principle underlying all of the decisions which we 
have cited upon this point is that the capital stock of 
a corporation, when it becomes insolvent, is, in law, 
assets of the corporation, to be appropriated to the 
payment of its debts, and that creditors have the 
right to assume that the stock issued by a corporation 
and held by its stockholders as paid-up stock had 
been paid up, or, if unpaid, that a court of equity, at 
the instance of the proper parties, could require it to 
be paid up.” In Fogg v. Blair, 133 U.S. 534, 10 Sup. Ct. 
Rep. 388, also cited, it appeared that a railroad company, 
in purchasing the road and property of another com- 
pany, agreed to pay aclaim held by a person against 
the latter company, but in no way secured by lien on 
its property, and after the sale the holder of that claim 
sought to give it priority over a mortgage made by 
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the purchasing company to secure an issue of bonds; 
but the court held that this could not be done, and in 
the course of the opinion said: “‘We do not question 
the general doctrine invoked by the appellant, that 
the property of a railroad is a trust fund, for the pay- 
ment ef its debts, but do not perceive any place for its 
application here. That doctrine only means that the 
property must first be appropriated to the payment 
of the debts of the company, before any portion of it 
ean be distributed to the stockholders. It does not 
mean that the property is so affected by the indebted- 
ness of the company that it cannot be sold, transferred, 
or mortgaged to bona jide purchasers except subject 
to the liability of being appropriated to pay that in- 
debtedness.”’? The case of Peters v. Bain, 133 U. S. 670, 
10 Sup. Ct. Rep. 354, while it asserts the general rule as 
to the trust character of the assets of a corporation, and 
the relation of directors to that and to creditors, 
seems to have no application to any question involved 
in questions submitted. 


In so far as the rights of creditors of an insolvent 
corporation are concerned, there exists no good rea- 
son for making any distinction between unpaid sub- 
scriptions for stock and other corporate assets; for 
each belong to the fund from which creditors are en- 
titled to be paid. As we have before seen, in so far 
as the rights of creditors are concerned, the conse- 
quences of technical dissolution occur when the cor- 
poration is in the condition set forth in the questions 
propounded, and in addition to the authorities cited 
on that point the following are now added: Graham 
vy. Railroad Co., 102 U.S. 161; Railway Co. v. Ham, 
114 U. S. 587, 5Sup. Ct. Rep. 1081; Corey v. Wadsworth 
(Ala.), 11 South. Rep. 353. In the case last cited, after 
announcing the general principles governing the assets 
of an insolvent corporation, the court answered a 
question involved in cases of that character as follows: 
“At what stage ofa corporation’s affairs must it be 
pronounced insolvent, so as to bring it within the 
principles we have declared? It is not enough that 
its assets are insufficient to meet all its liabilities, if it 
be still prosecuting its line of business, with the pros- 
pect and expectation of continuing to do so,—in other 
words, if it be, in good faith, what is sometimes called 
a ‘going’ business or establishment. Many successful 
corporate enterprises, it is believed, have passed 
through crises where their property and effects, if 
brought to present sale, would not have discharged 
all their liabilities in full. We feel safe in declaring 
that when acorporation’s assets are insufficient for 
the payment of its debts, and it has ceased to do busi- 
ness, or has taken, or is in the act of taking, a step 
which will practically incapacitate it for conducting 
the corporate enterprise with reasonable prospect of 
success, or its embarrassments are such that early sus- 
pension and failure must ensue, then,such corporation 
must be pronounced insolvent.”’ 





Witts—Lire Estate with Power To Dis- 
POSE OF Fre.—In Wiley v. Gregory, the Su- 
preme Court of Indiana, hold that a will giv- 
ing to testator’s wife all his property real and 
personal ‘‘to be and remain hers during her 
natural life, to use, enjoy and dispose of as 
she may desire and after her death, all that 
remains undisposed of by her’’ to be divided 
among the children, vests in the widow not a 





fee-simple, but a life estate only with power 
to dispose of the fee. Coffey, J., says: 


It is earnestly contended by the appellants, with 
much ability and learning, that by a correct interpre- 
tation of the above will three propositions are estab- 
lished, viz.: First. The absolute power of disposition 
of the property devised, which was given to Manisa 
Gregory by the words, “‘to use, enjoy, and dispose of 
as she may desire,” with a limitation over after death 
of “‘all that remains undisposed of by her,’’ confers on 
her the absolute dominion over the same, as fully as if 
she were the owner of a fee-simple estate therein. 
Second. That the gift to Manisa Gregory of an abso- 
lute power of disposition of the property devised, in 
connection with the other clauses in the will, denoting 
a general intent of the testator to give a fee-simple es- 
tate in the same, defeats his special or particular in- 
tent to give her a life estate therein. Third. The ab- 
solute power of disposition of the property devised, 
which was given to Manisa Gregory, coal esceswith the 
life estate so devised to her, and constitutes in her a 
fee-simple estate, whereby the limitation over be- 
comes void for repugnancy, Qn the other hand, it ig 
contended by the appellees with equal earnestness, 
ability, and learning: First. That by the terms of this 
will Manisa Gregory took alife estate only in the lands 
of which the testator died seised, coupled with a power 
of disposition. Second. That the particular life es- 
tate expressly given to Manisa Gregory is not en- 
larged to a fee by the added general power of disposi- 
tion. Each of the parties concedes that the purpose 
of interpreting and construing a will is to ascertain, if 
possible, the intention of the testator, and that, when 
such intention is ascertained, it must be given effect, un- 
less it is in violation of some rule of law. It is also con- 
ceded that in the interpretation of wills we are bound 
by the well-known rules of construction fixed by the 
law and approved by the wisdom of ages as the best 
mode of ascertaining the intention of the testator. 
Generally there is but little difficulty in ascertaining 
the rules, but it is not always easy to apply them ina 
particular case. Stripped of the general power of 
disposition vested in Manisa Gregory, the construction 
of this willis free from difficulty. Considered inde- 
pendent of that power, it vests in her a life estate only 
in the land owned by the testator at the time of his 
death, with the remainder over to his children named 
in the will. The question for consideration and de- 
cision therefore is this: What effect has the general 
power of disposition given to Manisa Gregory upon 
the life estate vested in her by the will? In support 
of their contention that in a case like this the life 
estate and the general power to dispose of the prop- 
erty coalesce, and defeat the remainder over, the ap- 
pellants seem torely principally upon the case of Hale 
v. Marsh, 100 Mass. 468, and the case of Van Gorder v. 
Smith, 99 Ind. 404. The case of Hale v. Marsh, supra, 
was criticised, and we think justly, in the able opinion 
in the case of Burltigh vy. Clough, 52 N. H. 267. In 
the case of Hale vy. Marsh, the will of Enoch Hale 
vested in his widow, Jane, all his property, both real 
and personal, “‘freely to be possessed, used, and en- 
joyed by her for and during the period of her natural 
life, with full and absolute power and authority to 
sell and dispose of the whole or any part or portion of 
the same, whether real or personal, at her own pleas- 
ure, and to manage, use, and improve the same ac- 
cording to her discretion.”” There was a devise over 
to certain named relatives of the testator of what 
remained unexpended by the widow at the time of 
her death. She sold a lot in the city of Boston, held 
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by her under the terms of the will, to Marsh, and 
tendered to himadeed. Upon his refusal to accept 
the deed she brought her action for specific perform- 
ance, and, as stated in the opinion, the only question 
involved was whether she had power, under the will 
of her husband, to convey the fee tothe lot. This 
being the only question in the case, it cannot be said 
that it was necessary for the court to determine 
whether she took a fee in the lot by the terms of the 
will, or whether she took a life estate only, since she 
possessed the power to convey the fee at her pleasure, 
whether her estate was a fee or for life. Weare un- 
able to acknowledge the force of the suggestion made 
by counsel to the effect that it was necessary to de- 
termine whether Mrs. Hale took a fee or a smaller 
estate because, if she took a fee, Marsh would derive 
his title from her, while if she conveyed to him simply 
by virtue of the power contained in the will, he would 
derive his title from the testator. It was wholly un- 
important to Marsh whether his title was derived 
from the testator or from Mrs. Hale, provided it was 
perfect. Whether the title would be perfect or other- 
wise seems to have been the question presented for 
the decision of the court. That this case, so far as it 
adjudicated the question before the court, is sound, 
we think there can be nodoubt; but it does not follow, 
when it is cited in an opinion, that the court citing it 
indorsed all that may have been said by way of argu- 
ment by the judge who wrote it, or that there is any 
indorsement of anything said beyond what was neces- 
sary to a decision of the case, if anything of that kind 
is contained init. The case of Van Gorder v. Smith, 
supra, bears the evidence of having received a much 
more laborious consideration than the case of Hale v. 
Marsh, and we think the conclusion therein reached 
was unquestionably correct. It is to be observed, 
however, that the will of William Huddleston, in- 
volved in that case, did not attempt to dispose ofa 
remainder. This fact alone undoubtedly exerted 
great influence in inducing the conclusion reached in 
the case. In that respect the case differs from the 
one now under consideration. 

We think the true rule applicable to cases of the 
class to which this belongs is stated by Judge Kent in 
his commentaries (volume 4, pp. 520, 521), where he 
says: ‘“Ifan estate be given to a person generally or 
indefinitely, with a power of disposition, it carries a 
fee, unless the testator gives to the first taker an estate 
for life only, and annexes to it a power of disposition 
of the reversion. In that case the express limitation 
for life will* control the operation of the power, and 
prevent itfrom enlarging the estate to a fee.” So, 
too, in the case of Jackson v. Robins, 16 Johns. 537, 
Chancellor Kent said: ‘‘We may lay it down as an 
uncontrovertible rule that where an estate is given to 
a person generally or indefinitely, with a power of 
disposition, it carries a fee, and the only exception to 
the rule is where the testator gives to the first taker 
an estate for life only, by certain and express words, 
and annexes to it a power of disjiosal. In that partic- 
ular and special case the devisee for life will not take 
an estate in fee, notwithstanding the distinct and 
naked gift of a power of disposition of the reversion. 
This distinction is carefully marked and settled in 
the cases.”” It seems to be well settled by numerous 
authorities that, where a particular estate is ex- 
pressly devised, a contrary intent is not to be implied 
by subsequent words; and that an express life estate 
eannot generally be enlarged by implication, but it 
must be done by express words. In the case of Bur- 
leigh v. Clough, supra, the following is quoted with 


approval: ‘‘There are two cases that are express | 





authorities that the wife in the principal case has but 
an estate for life, with a power to dispose of the fee, 
and these two cases do make this very difference, viz. 
where lands are devised to one generally, and to be 
at his disposal, this is a fee in the devisee; but where 
lands are devised to one expressly for life, and after- 
wards to be at the devisee’s disposal, only an estate 
for life passes to the devisee, with a bare power to 
dispose of the fee; for that (as it is said) words by 
implication shall not merge or destroy an express es- 
tate for life.” It would seem that an express devise 
of an estate for life negatives the intention to give the 
absolute property, and converts a superadded right of 
disposition into a mere power. Thus, in the case of 
Dunning v. Vandusen, 47 Ind. 423, this court quoted 
with approval from the case of Denson v. Mitchell, 26 
Ala. 360, the following: ‘*The authorities, both En- 
glish and American, seem generally to agree in the 
position that an express estate for life, given by will, 
negatives the intention to give the absolute property, 
and convert words conferring aright of disposition 
into words of mere power.” It may be said generally 
of the authorities cited by counsel in their able briefs 
in these cases, namely, Van Gorder v. Smith, 99 Ind. 
404; Dunning v. Vandusen, 47 Ind. 423; Goudie v’ 
Johnston, 109 Ind. 431, 10 N. E. Rep. 296; Wood y. Bob- 
ertson,113 Ind. 324,15 N. E. Rep. 457; John v. Bradbury, 
97 Ind. 263; South v. South, 91 Ind. 221; Clark v. Mid- 
dlesworth, 82 Ind. 241; Downie v. Buennagel, 94 Ind. 
228 ; Jenkins v. Compton,123 Ind. 117, 23 N. E. Rep. 1091; 
Robertson v. Robertson, 120 Ind. 335, 22 N. E. Rep. 310 
Rapp v. Matthias, 35 Ind. 332; and Waugh v. Riley, 68 
Ind. 482,—that there is no irreconcilable conflict in 
them. We think, too, in the light of some of these 
cases, We are warranted in saying that where a testa. 
tor, in his will, creates what purports to bea life 
estate, and devises a remainder to another, the devise 
of the remainder is of controlling influence in ascer- 
taining his intention. Itis not to be supposed thata 
man engaged in the solemn duty of settling worldly 
affairs by will, in view of approaching dissolution, 
where it is his duty to remember the natural objects 
of his bounty, will be guilty of the mockery of devis- 
ing to one that which he has already intentionally 
devised to another, unless such an intent is expressed 
in such terms as to leave no doubt. In the will be- 
fore us Joseo Gregory expressly limits the estate 
devised to his wife to an estate for life only, and, in 
addition, disposes of the fee in his lands to his chil- 
dren, the natural objects of his bounty. To hold that 
by conferring on his wife an unlimited power to dis- 
pose of the fee he vested the fee-simple to his lands in 
her, is to hold that he did a thing which he evidently 
did not intend to do; while, on the other hand, to hold 
that the will vestsin the widow a life estate only, 
with the added power to dispose of the fee, leaving 
his children to take under the will such property as 
was not disposed of by the first taker, we make the 
will conform to what was the evident intention of the 
testator. After a careful consideration of all the 
provisions of the will before us, we have reached the 
conclusion that Manisa Gregory took a life estate only 
in the lands of which her husband died seised. 
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LOBBYING CONTRACTS. 


Under this head may be included not only 
lobbying contracts proper, that is, contracts 
to influence legislation, but also all contracts 
which have for their object the influencing or 
procuring of action by any of the departments 
of government, such as the allowance of 
claims against the government, the procuring 
of pardons, the securing of pensions or gov- 
ernment contracts, and many other such, 
which will readily occur to any one who has 
given thought to the subject. And as all 
these contracts are thus analogous in their 
objects, and are therefore governed by the 
same rules, they may with propriety be 
treated together. 

1. Lobbying Contracts Proper, for Procur- 
ing or Opposing Legislation.—The name and 
the profession of the lobbyist are far too 
familiar to modern ears to need any exposi- 
tion of his peculiar occupation and methods. 
There is probably not one important measure 
proposed, in congress or legislature, that is 
not either advocated or opposed by some 
moneyed interest, working upon the legisla- 
tors through its agents, who, for a compensa- 
tion often ridiculously disproportionate to the 
risk they run, undertake, by fair means or 
foul, to influence legislation in the direction 
desired by their principals. Direct bribery, 
though too often found effectual, is not by 
any means the most powerful and insiduous 
agency employed for this purpose; it is too 
dangerous for all the parties concerned, as 
many have found to their cost. But indirect 
bribery, by suppers, treats, etc., and assist- 
ance in grinding another’s axe, or rolling his 
leg, in return for a like favor, with countless 
other instrumentalities of the like nature, are 
constantly offered to the susceptible, who are 
very often but too willing to be ensnared. 
That legislation effected by such means can- 
not be to the best interests of the people, and 
that such proceedings are in direct conflict 
with the spirit of the law if not with its letter 
needs no argument to prove it; and 
it follows as a matter of course that 
any contract to pay for such _servi- 
ces is void, as being against public pol- 
It is the general rule, therefore, that 
any contract to pay for services in procuring 
or opposing legislation, by the use of per- 
sonal influence with or solicitation of the 
members of a legislative body, or by bribery, 





or by any other method that aims at securing 
the vote of a member of such a body for any 
measure without reference to his judgment, 
is void, and cannot be enforced.' Thus, a 
bond given to induce an alderman to lend his 
influence to secure the passage of an ordi- 
nance, is void, no matter to whom executed ; 
for it is bribery.? So, too, an agreement on 
the part of a corporation to grant to individ- 
uals certain privileges, in consideration that 
they will withdraw their opposition to the 
passage of an act touching the interests of 
the corporation, is against sound policy, prej- 
udicial to correct and just legislation, and 
void.® But this latter case is opposed by the 
weight of authority in England, where it is 
the rule that an agreement not to oppose a 
bill in parliament is not illegal.* It makes no 
difference in this regard whether such influ- 
ence or soliciation was in fact used; it is suf- 
ficient to vitiate the contract if such means 
are within its scope, though not employed, 
nor even expected. ‘‘The law will not con- 
cede to any man, however honest he may be, 
the privilege of making a contract which it 
would not recognize when made by designing 
and corrupt men.’”® A contract to prevent 
the passage of a law by means of all legiti- 
mate importunity and submission of evidence, 
is within the rule.6 On the ground of their 
inherent tendency to lead to improper meth- 
ods of securing the end aimed at, all contracts 
for influencing legislation, in which the re- 
ward for the services to be performed is made 
contingent on success, are held void. Such 
a contract is a strong incentive to the exer- 
cise of personal and sinister influence to ef- 
fect the object desired; and as we have just 
seen, itis the tendency of the contract, not 
merely the acts done under it, that renders it 
void.’ One case seems to hold the opposite ;° 


1 Usher v. McBratney, 3 Dill. 385; Kansas Pac. Ry 
v. MeCoy,8 Kans. 5388; McBratney v. Chandler, 22 
Kans. 692; Wood v. McCann, 6 Dana (Ky.), 366; Rose 
v. Truax, 21 Barb. (N. Y.) 361; Brown v. Brown, 34 
Barb. (N. Y.) 588; McKee vy. Cheney, 52 How. Pr. (N. 
Y.) 144; Cary v. West. Union Tel. Co., 47 Hun (N. Y.), 
610; Powers v. Skinner, 34 Vt. 274. 

2 Cook vy. Shipman, 24 III. 614, re-aff., 51 Ill. 316. 

8 Pingry v. Washburn, 1 Aikens (Vt.), 264. 

4 Vauxhall Bridge Co. vy. Earl Spencer, Jacob, 64, 
reversing, 2 Madd. 356; Edwards v Grand Junction 
Ry. Co., 7 Sim. 337. 

5 Powers v. Skinner, 34 Vt. 274. 

6 Sweeny v. McLeod, 15 Or. 330, 15 Pac. Rep. 275. 

7 Gill v. Davis, 12 La. Ann. 219; Wood v. McCann, 
6 Dana (Ky.), 366; Clippinger v. Hepbaugh, 5 W. & S. 
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by her under the terms of the will, to Marsh, and 
tendered to himadeed. Upon his refusal to accept 
the deed she brought her action for specific perform- 
ance, and, as stated in the opinion, the only question 
involved was whether she had power, under the will 
of her husband, to convey the fee tothe lot. This 
being the only question in the case, it cannot be said 
that it was necessary for the court to determine 
whether she took a fee in the lot by the terms of the 
will, or whether she took a life estate only, since she 
possessed the power to convey the fee at her pleasure, 
whether her estate was a fee or for life. Weare un- 
able to acknowledge the force of the suggestion made 
by counsel to the effect that it was necessary to de- 
termine whether Mrs. Hale took a fee or a smaller 
estate because, if she took a fee, Marsh would derive 
his title from her, while if she conveyed to him simply 
by virtue of the power contained in the will, he would 
derive his title from the testator. It was wholly un- 
important to Marsh whether his title was derived 
from the testator or from Mrs. Hale, provided it was 
perfect. Whether the title would be perfect or other- 
wise seems to have been the question presented for 
the decision of the court. That this case, so far as it 
adjudicated the question before the court, is sound, 
we think there can be nodoubt; but it does not follow, 
when it is cited in an opinion, that the court citing it 
indorsed all that may have been said by way of argu- 
ment by the judge who wrote it, or that there is any 
indorsement of anything said beyond what was neces- 
sary to a decision of the case, if anything of that kind 
is contained init. The case of Van Gorder vy. Smith, 
supra, bears the evidence of having received a much 
more laborious consideration than the case of Hale v. 
Marsh, and we think the conclusion therein reached 
was unquestionably correct. It is to be observed, 
however, that the will of William Huddleston, in- 
volved in that case, did not attempt to dispose ofa 
remainder. This fact alone undoubtedly exerted 
great influence in inducing the conclusion reached in 
the case. In that respect the case differs from the 
one now under consideration. 

We think the true rule applicable to cases of the 
class to which this belongs is stated by Judge Kent in 
his commentaries (volume 4, pp. 520, 521), where he 
says: ‘‘Ifan estate be given to a person generally or 
indefinitely, with a power of disposition, it carries a 
fee, unless the testator gives to the first taker an estate 
for life only, and annexes to it a power of disposition 
of the reversion. In that case the express limitation 
for life will* control the operation of the power, and 
prevent it from enlarging the estate to a fee.’ So, 
too, in the case of Jackson v. Robins, 16 Johns. 537, 
Chancellor Kent said: ‘‘We may lay it down as an 
uncontrovertible rule that where an estate is given to 
a person generally or indefinitely, with a power of 
disposition, it carries a fee, and the only exception to 
the rule is where the testator gives to the first taker 
an estate for life only, by certain and express words, 
and annexes to it a power of disfosal. In that partic- 
ular and special case the devisee for life will not take 
an estate in fee, notwithstanding the distinct and 
naked gift of a power of disposition of the reversion. 
This distinction is carefully marked and settled in 
the cases.”” It seems to be well settled by numerous 
authorities that, where a particular estate is ex- 
pressly devised, a contrary intent is not to be implied 
by subsequent words; and that an express life estate 
cannot generally be enlarged by implication, but it 
must be done by express words. Inthe case of Bur- 
leigh v. Clough, supra, the following is quoted with 
approval: ‘*There are two cases that are express 





authorities that the wife in the principal case has but 
an estate for life, with a power to dispose of the fee, 
and these two cases do make this very difference, viz. 
where lands are devised to one generally, and to be 
at his disposal, this is a fee in the devisee; but where 
lands are devised to one expressly for life, and after- 
wards to be at the devisee’s disposal, only an estate 
for life passes to the devisee, with a bare power to 
dispose of the fee; for that (as it is said) words by 
implication shall not merge or destroy an express es- 
tate for life.”” It would seem that an express devise 
of an estate for life negatives the intention to give the 
absolute property, and converts a superadded right of 
disposition into a mere power. Thus, in the case of 
Dunning v. Vandusen, 47 Ind. 423, this court quoted 
with approval from the case of Denson v. Mitchell, 26 
Ala. 360, the following: ‘“The authorities, both En- 
glish and American, seem generally to agree in the 
position that an express estate for life, given by will, 
negatives the intention to give the absolute property, 
and convert words conferring aright of disposition 
into words of mere power.” It may be said generally 
of the authorities cited by counsel in their able briefs 
in these cases, namely, Van Gorder vy. Smith, 99 Ind. 
404; Dunning v. Vandusen, 47 Ind. 428; Goudie v’ 
Johnston, 109 Ind. 431, 10 N. E. Rep. 296; Wood vy. Bob- 
ertson,113 Ind. 324,15 N. E. Rep. 457; John v. Bradbury, 
97 Ind. 263; South v. South, 91 Ind. 221; Clark v. Mid- 
dlesworth, 82 Ind. 241; Downie vy. Buennagel, 94 Ind. 
228 ; Jenkins v. Compton,123 Ind. 117, 23 N. E. Rep. 1091; 
Robertson vy. Robertson, 120 Ind. 335, 22 N. E. Rep. 310 
Rapp v. Matthias, 35 Ind. 332; and Waugh v. Riley, 68 
Ind. 482,—that there is no irreconcilable conflict in 
them. We think, too, in the light of some of these 
cases, we are warranted in saying that where a testa. 
tor, in his will, creates what purports to bea life 
estate, and devises a remainder to another, the devise 
of the remainder is of controlling influence in ascer- 
taining his intention. It is not to be supposed that a 
man engaged in the solemn duty of settling worldly 
affairs by will, in view of approaching dissolution, 
where it is his duty to remember the natural objects 
of his bounty, will be guilty of the mockery of devis- 
ing to one that which he has already intentionally 
devised to another, unless such an intent is expressed 
in such terms as to leave no doubt. In the will be- 
fore us Joseo Gregory expressly limits the estate 
devised to his wife to an estate for life only, and, in 
addition, disposes of the fee in his lands to his chil- 
dren, the natural objects of his bounty. ‘To hold that 
by conferring on his wife an unlimited power to dis- 
pose of the fee he vested the fee-simple to his lands in 
her, is to hold that he did a thing which he evidently 
did not intend to do; while, on the other hand, to hold 
that the will vests in the widow a life estate only, 
with the added power to dispose of the fee, leaving 
his children to take under the will such property as 
was not disposed of by the first taker, we make the 
will conform to what was the evident intention of the 
testator. After a careful consideration of all the 
provisions of the will before us, we have reached the 
conclusion that Manisa Gregory took a life estate only 
in the lands of which her husband died seised. 
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LOBBYING CONTRACTS. 


Under this head may be included not only 
lobbying contracts proper, that is, contracts 
to influence legislation, but also all contracts 
which have for their object the influencing or 
procuring of action by any of the departments 
of government, such as the allowance of 
claims against the government, the procuring 
of pardons, the securing of pensions or gov- 
ernment contracts, and many other such, 
which will readily occur to any one who has 
given thought to the subject. And as all 
these contracts are thus analogous in their 
objects, and are therefore governed by the 
same rules, they may with propriety be 
treated together. 

1. Lobbying Contracts Proper, for Procur- 
ing or Opposing Legislation.—The name and 
the profession of the lobbyist are far too 
familiar to modern ears to need any exposi- 
tion of his peculiar occupation and methods. 
There is probably not one important measure 
proposed, in congress or legislature, that is 
not either advocated or opposed by some 
moneyed interest, working upon the legisla- 
tors through its agents, who, for a compensa- 
tion often ridiculously disproportionate to the 
risk they run, undertake, by fair means or 
foul, to influence legislation in the direction 
desired by their principals. Direct bribery, 
though too often found effectual, is not by 
any means the most powerful and insiduous 
agency employed for this purpose; it is too 
dangerous for all the parties concerned, as 
many have found to their cost. But indirect 
bribery, by suppers, treats, etc., and assist- 
ance in grinding another’s axe, or rolling his 
leg, in return for a like favor, with countless 
other instrumentalities of the like nature, are 
constantly offered to the susceptible, who are 
very often but too willing to be ensnared. 
That legislation effected by such means can- 
not be to the best interests of the people, and 
that such proceedings are in direct conflict 
with the spirit of the law if not with its letter 
needs no argument to prove it; and 
it follows as a matter of course that 
any contract to pay for such _servi- 
ces is void, as being against public pol- 





_icy. Itis the general rule, therefore, that 


any contract to pay for services in procuring 
or opposing legislation, by the use of per- 
sonal influence with or solicitation of the 
members of a legislative body, or by bribery, 





or by any other method that aims at securing 
the vote of a member of such a body for any 
measure without reference to his judgment, 
is void, and cannot be enforced.' Thus, a 
bond given to induce an alderman to lend his 
influence to secure the passage of an ordi- 
nance, is void, no matter to whom executed ; 
for it is bribery. So, too, an agreement on 
the part of a corporation to grant to individ- 
uals certain privileges, in consideration that 
they will withdraw their opposition to the 
passage of an act touching the interests of 
the corporation, is against sound policy, prej- 
udicial to correct and just legislation, and 
void.’ But this latter case is opposed by the 
weight of authority in England, where it is 
the rule that an agreement not to oppose a 
bill in parliament is not illegal. It makes no 
difference in this regard whether such influ- 
ence or soliciation was in fact used; it is suf- 
ficient to vitiate the contract if such means 
are within its scope, though not employed, 
nor even expected. ‘‘The law will not con- 
cede to any man, however honest he may be, 
the privilege of making a contract which it 
would not recognize when made by designing 
and corrupt men.’’® <A contract to prevent 
the passage of a law by means of all legiti- 
mate importunity and submission of evidence, 
is within the rule. On the ground of their 
inherent tendency to lead to improper meth- 
ods of securing the end aimed at, all contracts 
for influencing legislation, in which the re- 
ward for the services to be performed is made 
contingent on success, are held void. Such 
a contract is a strong incentive to the exer- 
cise of personal and sinister influence to ef- 
fect the object desired; and as we have just 
seen, itis the tendency of the contract, not 
merely the acts done under it, that renders it 
void.’ One case seems to hold the opposite ;° 


1 Usher v. McBratney, 3 Dill. 385; Kansas Pac. Ry 
v. McCoy, 8 Kans. 538; McBratney v. Chandler, 22 
Kans. 692; Wood v. McCann, 6 Dana (Ky.), 366; Rose 
v. Truax, 21 Barb. (N. Y.) 361; Brown v. Brown, 34 
Barb. (N. Y.) 5838; McKee v. Cheney, 52 How. Pr. (N. 
Y.) 144; Cary v. West. Union Tel. Co., 47 Hun (N. Y.), 
610; Powers v. Skinner, 34 Vt. 274. 

2 Cook v. Shipman, 24 IIl. 614, re-aff., 51 Ill. 316. 

8 Pingry v. Washburn, 1 Aikens (Vt.), 264. 

4 Vauxhall Bridge Co. v. Earl Spencer, Jacob, 64, 
reversing, 2 Madd. 356; Edwards v Grand Junction 
Ry. Co.,7 Sim. 387. 

5 Powers v. Skinner, 34 Vt. 274. 

6 Sweeny v. McLeod, 15 Or. 330, 15 Pac. Rep. 275. 

7 Gill v. Davis, 12 La. Ann. 219; Wood v. McCann, 
6 Dana (Ky.), 366; Clippinger v. Hepbaugh, 5 W. & S. 
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but it cannot turn the tide of authority, and 
moreover rests on peculiar circumstances, as 
in that case the procurement of legislative ac- 
tion was not directly contemplated by the 
contract, but became necessary in the course 
of the business for which the agent was em- 
ployed. But while in general a contract to 
pay for services in procuring legislative ac- 
tion is invalid, it is not necessarily and invari- 
ably so, but only when it contemplates or 
tends to the use of improper means for that 
purpose, or when such means are in fact em- 
ployed. It is quite possible for the parties 
to contract for and to exercise none but legi- 
timate means for the securing of the legisla- 
tion desired, and in that case the contract 
will be valid. ‘‘The use of money to influ- 
ence legislation is not always wrong. It de- 
pends altogether on the manner of its use. 
If it be used to pay for the publication of 
circulars or pamphlets, or otherwise, for the 
collection or distribution of information 
openly and publicly among the members of 
the legislature, there is nothing objectionable 
or improper.’’? Counsel may be employed 
to prepare and present a petition to the legis- 
lature, to make an exposition of facts, or to 
advocate the adoption of a measure, before 
the legislature or any of its committees, and 
a contract to pay for such services will be 
valid.“ But in such cases the evidence, to 
warrant a recovery on the contract, should 
establish with reasonable clearness the fact 
that the services alleged to have been per- 
formed were in reality such as are sanctioned 
by the law in aiding and promoting legislative 
action.” A declaration which avers in sub- 
stance, that the defendant bound himself to 
pay to the plaintiff one hundred dollars to at- 
tend the Kentucky legislature to get a bill 
passed legalizing the defendant’s last marri- 
age, and divorcing him from his former wife, 
and averring also that the plaintiff did at- 
tend, etc., and that, at his instance and re- 
quest, such an act was passed and approved, 
whereby the defendant was released from all 
liability, etc., does not describe a contract so 
clearly against public policy that the court 


(Pa.) 315; Chippewa, ete. Ry. Co. v. Chicago, ete. 
Ry. Co., 5 Wis. 224. 

8 Denison y. Crawford Co., 48 Iowa, 211. 

9 Kansas Pac. Ry. Co. v. McCoy, 8 Kans. 588. 

10 Wood v. McCann, 6 Dana (Ky.), 366; Weed vy. 
Black, 2 McArthur (D. C.), 268. 

ll Harris v. Simonson, 28 Hun (N. Y.), 318. 





will pronounce it void.” If a contract for 
lobbying services be entire, and void in part, 
it is void in toto, and no recovery can be had 
upon it. ‘‘That which is bad destroys that 
which is good, and they perish together.’’™ 
And if such a contract be indivisible, no ac- 
tion can be sustained on the legal part on a 
quantum meruit.'4 

_2. Contracts to Prosecute Claims against 
the Government.—The general rules laid 
down above in regard to contracts to influence 
legislation apply also to contracts for the 
prosecution of claims against the government, 
especially when it is necessary to procure the 
passage of an act allowing such claims. Ac- 
cordingly, it is held that a claimant against 
the government has a clear right to appear, 
in person or by attorney, before a legislative 
committee, to openly and fairly present the 
facts and arguments on which he relies for 
recovery. But itis against public policy, and 
therefore illegal, ‘to present such facts and 
arguments secretly, or to resort to ‘‘log-roll- 
ing,’’ or deceit, or undue means, or bribery, or 
other corrupting influences, in order to secure 
the legislation desired, or the allowance of 
the claim by the proper department. A con- 
tract whereby the parties agree to pay any 
claim of a representative in congress for serv- 
ices rendered by him in securing the payment 
of a claim, for the allowance of which legisla- 
tion is necessary, is against public policy, 
and void." An agreement to prosecute and 
superintend, in the capacity of agent and at- 
torney, a private claim before the legislature, 
in such mode and manner as the said agent 
may choose, is against public policy ;" and 
an agreement to prosecute a claim for a con- 
tingent fee, is void.!5 Buta contract to go 
to Washington and do all in one’s power to 
prevent the confirmation of a claim which 
would infringe the rights of his employers, 
who had the government title to a part of the 
land in question, or else to have a saving 
clause inserted in the confirmation of that 


122 Wood v. McCann, 6 Dana (Ky.), 366. 

13 McBratney v. Chandler, 22 Kans. 692. 

144 Rose v. Truax, 21 Barb. (N. Y.) 361; Brown v. 
Brown, 34 Barb. (N. Y.) 533. 

15 Coquillard’s Adm’r v. Bearss, 21 Ind. 479; McKee 
yv. Cheney, 52 How. Pr. (N. Y.) 144; Harris v. Roof’s 
Ex’rs, 10 Barb. (N. Y.) 489. 

16 Weed vy. Black, 2 McArthur (D. C.), 268. 

17 Bryan v. Reynolds, 5 Wis. 200. 

18 Coquillard’s Adm’r vy. Bearss, 21 Ind. 479; Bryan 
y. Reynolds, supra; contra, Burbridge y. Fackler, 2 
McArthur (D. C.), 407. 
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claim, is not necessarily against public pol- 
icy, for such a contract does not on its face 
import that any unfair or improper means are 
to be resorted to. ‘‘To do all in his power, 
evidently means to exert his utmost diligence 
and ability in establishing the claim of his 
employer, and is what the law would have 
implied, it it had not been expressed.’’” 
When the original contract is void, an agree- 
ment to pay, made after the passage of the 
act allowing the claim, will not better the 
plaintiff’s position; for the passage of the 
act is still a part of the consideration.” By 
10 U. S. Stat. at Large, 170, § 1, it is pro- 
vided that ‘‘all transfers and assignments 
hereafter made of any claim upon the United 
States, or any part or share thereof, or inter- 
est therein, whether absolute or conditional, 
and whatever may be the consideration 
therefor, * * * shall be absolutely null 
and void ;’’ and it was decided in Jones v. 
Blacklidge,” that an agreement to collect a 
claim, on consideration of receiving twenty 
per cent. of the amount collected, was in 
contravention of this statute and therefore 
void. 

3. Contracts to Procure a Pardon, or Re- 
mission of Sentence.—In Norman v. Cole,” 
Lord Elden, apparently forgetting the princi- 
ple that ‘‘the laborer is worthy of his hire,’’ 
expressed the opinion that ‘‘when a person 
interposes his interest and good offices to 
procure a pardon, it ought to be done gratu- 
itously, and not for money; the doing an act 
of that description should proceed from pure 
motives, not from pecuniary ones.’’ But 
with all respect for the learned jndge, he 
seems in this instance to have shot wide of 
the mark. Pecuniary motives are not ipso 
facto impure; and if it were not allowable 
to seek to procure a pardon in return for 
a consideration, very few pardons would 
ever be solicited. This might in some re- 
spects be a benefit to the community; but it 
would also make the duties of the board of 
pardons a sinecure, which was hardly the 
end had in view in its institution. The weight 
of authority, however, seems to follow the 
foregoing dictum ; and in general, a contract 
to pay for services in procuring or attempting 
to procure a pardon, commutation, or remis- 


19 Hunt v. Test, 8 Ala. 713. 

2 McKee vy. Cheney, 52 How. Pr. (N. Y.) 114. 
219 Kans. 562. 

22 3 Esp. 253. 





sion of a sentence or fine, is held to be 
against public policy, and void, on the ground 
that the pardoning power is liable to be mis- 
led by the person who has a pecuniary inter- 
est in procuring favorable action, and that 
the community should be shielded from the 
dangers consequent on an improvident use of 
this prerogative.“ But, as in the case of 
lobbying contracts, the reason for holding 
such a contract void, fails when there are no 
unlawful means of attaining the desired ob- 
ject contemplated by the contract itself, nor 
any such in fact employed, and in such case 
the contract should be upheld.* Such serv- 
ices, when performed at defendant’s request, 
are a good consideration for a subsequent 
promise to pay ;” and they will also, it seems, 
form a good consideration for a subsequent 
promise to pay when performed in the first 
instance voluntarily and without solicitation.* 
And though in Bird v. Breedlove,” it was 
held that the business of attending to applica- 
tions for pardon was not restricted to attor- 
neys at law, yet there would seem to be good 
reason for drawing a distinction between 
such a contract with an attorney, and one 
with a private person; for the attorney is 
bound by his oath of office to refrain from all 
unlawful actions as such, and may conse- 
quently be considered as restrained by the 
sanction of that oath from the use of improper 
influence, while a private individual is with- 
out that restraining power. It was also sug- 
gested, in Wildey v. Collier,* that such a 
contract might be lawful, when the services 
contracted for were publicly rendered by ad- 
vocates disclosing their true relation to the 
subject, not by private individuals keeping 
secret the character in which they solicit. 
This would seem to be the true and just doc- 
trine ; for it is in harmony with the rule laid 
down in regard to lobbying contracts, and, 
moreover, such services are performed almost 
daily in nearly every State of the Union by 
attorneys regularly employed; and it would 
be idle to hold that a contract for services so 


238 Haines v. Lewis, 54 Iowa, 301; McGill’s Adm’r vy. 
Burnet, 7 J. J. Marsh. (Ky.) 640; Thompson v. Whar- 
ton, 7 Bush (Ky.), 5683; Wildey v. Collier, 7 Md. 278; 
Kribben v. Haycraft, 26 Mo. 396; Hatzfield v. Gulden, 
7 Watts (Pa.), 152. ' 

% Formby v. Pryor, 15 Ga. 258; Bird v. Meadows, 
25 Ga. 251; Chadwick v. Knox, 31 N. H. 226. 

2% Lampleigh v. Brathwait, Hob. 239. 

26 Chadwick vy. Knox, 31 N. H. 226. 

27 24 Ga. 623. 

28 7 Md. 2738. 
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well-known and frequently practised is in all 
cases invalid. If the consideration is con- 
tingent, however, that is, dependent upon the 
success of the negotiations, it is of course 
against public policy, and void.” But sucha 
contract can be held illegal only on the 
ground of its tendency to defeat or obstruet 
the due and proper administration of justice, 
and when an attorney undertook, by the use 
of his personal influence with the military 
commander, to save from execution, or unau- 
thorized and illegal imprisonment, a prisoner 
who had been convicted by a military court 
unauthorized by law, it was very properly 
ruled that both the object sought and the 
means to be employed were entirely defens- 
ible, whether regarded from a legal or moral 
standpoint. 

4. Contracts for Procuring other Modes 
of Governmental Action.—1. Whether or not 
a contract looking to the use of argument or 
influence with officials of the government to 
secure the location of a public building at a 
specified site, is illegal, is not settled, though 
it ought to be decided upon the principles al- 
ready laid down. In Elkhart Lodge v. Mc- 
Crary," it was held that such a contract was 
against public policy, even though it speci- 
fied the use of ‘‘proper persuasion.’’ On the 
other hand, in Beal v. Polhemus,® where a 
prominent member and local leader of the 
political party then in control of the general 
government, having secured a promise of a 
bonus conditioned on the removal of the city 
post-office to a certain building, went to 
Washington and induced the United States 
Government to make the desired change; 
but so far as the evidence went, used no im- 
proper means to gain his point, nor influenced 
any congressman or government official to 
interfere in his behalf, it was held that the 
contract was not necessarily contrary to pub- 
lic policy. Without going into any discus- 
sion of these two cases, it is sufficient to say, 
that while both are decided contrary to what 
might have been expected, the former seems 
more consonant with principle. 

2. The employment of an agent to negoti- 
ate a contraet with the government is not 
necessarily against public policy, even though 

29 See McGill’s Adm’r v. Burnet, 7 J. J. Marsh. 
(Ky.) 640; Wildey v. Collier, 7 Md. 273. 

30 Thompson v. Wharton, 7 Bush (Ky.), 563. 


81 98 Ind. 238. 
8 34 N. W. Rep. 532. 





the compensation of the agent is conting- | 


ent on the profits of the contract, when se- 
cured.* ‘‘If fairly and honestly conducted, 
it is in harmony with the public interest, and 
of benefit to both contracting parties.’’* So, 
too a contract by which the owners ofa steam- 
boat agree to pay a broker a specified com- 
mission for obtaining a charter of their ves- 
sel from the United States Government, is 
not against public policy.® 

3. An agreement to obtain an increase of 
pension for another, and to receive one-third 
of such increase as compensation, made _ be- 
fore the passage of the acts limiting compen- 
sation in pension cases, and forbidding the 
assignment of claims against the United 
States, was held valid. 

4, A contract to pay an attorney a speci- 
fied sum to appear before the street commis- 
sioners, and advocate the laying out of a 
street through the defendant’s land, is not 
vitiated by the fact that the attorney was also 
chairman of the city committee of one of the 
political parties, and therefore in a position to 
use improper influence to gain bis point, if the 
contract does not on its face contemplate the 
exertion of such influence, and none such ap- 
pears to have been in fact used.” 

5. There are some interesting decisions in 
the New England States as to the right of a 
municipal corporation to employ lobbyists to 
look after their interests in regard to matters 
of legislation, and to meet the expenses in- 
curred thereby by taxing the inhabitants. It 
was held in Batchelder v. Epping,** that the 
right existed; but the weight of authority is 
decidely opposed to that view. 

ARDEMUS STEWART. 

33 Cummins v. Barkalow,1 Abb. App. Dec. (N. Y.) 
479. 

% Winpenny v. French, 18 Ohio St. 469. 

8 Howland v. Coffin, 47 Barb. (N. Y.) 653. 

% Jenkins v. Hooker, 19 Barb. (N. Y.) 435. 

37 Barry v. Capen (Mass.), 23 N. E. Rep. 735. 
33 28 N. H. 354. 
39 Frankfort vy. Winterport, 54 Me. 250; Westbrook 


v. Deering, 63 Me. 231; Coolidge v. Brookline (Mass.) 
cited in Westbrook v. Deering, supra. 








CONFLICT OF LAWS — COMITY — PLEADING 
FOREIGN LAWS. 


CONSOLIDATED TANK LINE CO. V. COLLIER. 


Supreme Court of Illinois, Nov. 28, 1893. 


1. The transfer by a non-resident ofa debt due from: 


a citizen of Illinois, if valid by the lex loci, will be 
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held valid by the courts of Lilinois, as against citizens 
of other States than Illinois. 


2. A plea that an instrument was executed “‘in all 
respects in conformity with the laws of the State of 
Iowa” is a sufficient averment of the law of Iowa. 


PHILLIPS, J.: Appellees a firm engaged in 
business, and residents of the county of Lee, and 
State of Iowa, because indebted to various corpo- 
rations, business firms, and individuals of the State 
of Iowa, and on the 10th day of December, 1890 
made two certain instruments in writing, by which 
they sought to transfer all their stock of merchan- 
dise in said county and State, and all bills receiv- 
able, judgments, and book accounts owing said 
firm, including certain indebtedness owing them 
by divers citizens and residents of Hancock county 
to one J. F. Smith, a resident of Iowa. Smith en- 
tered into possession of the merchandise, notes 
and books, and gave notice to the different per- 
sons owing said firm of the transfer and his claims. 
These instruments of writing under and by which 
such transfer was sought to be made were ac- 
knowledged,delivered,and recorded in Lee county, 
Iowa, and were made for the purpose of securing 
certain creditors of Collier, Robertson & Hamil- 
ton, therein named, and made certain preferred 
creditors. The Consolidated Tank Line Company, 
acorporation organized under the laws of the 
State of Ohio, sued out a certain writ of attach- 
ment from the Cireuit Court of Hancock county, 
Ill., and had the same served on certain citizens 
and residents of that county as garnishees, who an- 
swered, admitting certain indebtedness, and judg- 
ment was entered. J. F. Smith, by leave of court, 
appeared and interpleaded herein, setting up the 
facts under which his claim was made by virtue 
of those instruments in writing. By stipulation of 
the parties, the various persons on whom the gar- 
nishee summons were served paid their money 
into a certain bank agreed upon by the parties, 
there to remain until the litigation between the 
interpleader and plaintiff was determtned. To 
the plea so filed by J. F. Smith a demurrer was 
interposed by the Consolidated Tank Line Com- 
pany, and overruled in the Circuit Court, and, 
the plaintiff electing to stand by its demurrer, 
judgment was entered thereon. From that judg- 
ment the plaintiff appealed to the Appellate 
Court of the third district, where it was affirmed, 
and now brings this record to this court. 

The only question presented by this record is on 
the demurrer to the plea, and isa controversy be- 
tween a citizen of the State of Iowa and a corpo- 
ration of the State of Ohio as to their right to get 
possession of certain money owing a firm resident 
of the State of Iowa by and from citizens of Ilin- 
ois. The claim of appellant is derived through a 
proceeding by attachment and notice by publica- 
tion to the firm in Iowa, and garnishee proceed- 
ings against resident debtors. with personal serv- 
ice on them. This claim must prevail, there be- 
ing no controversy on the part of the resident 
garnishees, unless the facts set up in the plea of J. 
F. Smith, who interpleaded therein, show a super- 





ior right in himself. Personal property follows the 
person ofits owner, isthe rule of the common law 
and of this State, unless where modified by stat- 
ute; and debts have no situs or locaity, and alike 
follow the person to whom owing. Cooper v. 
Beers, 143 Ill. 25, 33 N. E. Rep. 61. Another 
general rule is that a contract valid in the county 
where made is valid everywhere. This rule is a 
principle of comity among civilized States, based 
on enlightened principles of jurisprudence. A non- 
resident debtor may make a voluntary assignment 
with preference among foreign creditors, and, if 
valid in the State where made, will transfer prop- 
erty in this State, and will be held valid here, un- 
less it be detrimental to citizens of this State. 
May v. Bank, 122 Ill. 551, 13 N. E. Rep. 806; 
Woodward v. Brooks, 128 Il]. 222,20 N. E. Rep. 685. 
If the indebtedness sought to be garnished in this 
case could be assigned or transferred to another by 
Collier, Robertson & Hamilton according to the 
laws of the State of Iowa, and such assignment 
be valid there, it would be held valid here in any 
controversy between citizens of that State and cit- 
izens of any other foreign State who may seek to 
recover the same by proceeding by attachment. 
The language in Woodward v. Brooks, supra, of a 
different import, was inadvertently used. While 
a transfer or mortgage of an account may be valid 
in Iowa that would not under the principles of 
comity be allowed to effect a transfer as a mort- 
gage of the garnished account to the detriment of 
a citizen of this State who was a creditor of Col- 
lier, Robertson & Hamilton, and who had sued out 
the attachment writ, and proceeded by garnish- 
ment, as here, yet to hold that such transfer, valid 
in the State of Iowa, should not transfer their in- 
debtedness as against a citizen of Ohio, who at- 
tached and garnished here, would be to give the 
citizens of Ohio all the protection and benefits of 
a citizen of this State, and as different comity to- 
wards citizens of different foreign States would 
thus be made to prevail. That an account for 
money due may be sold or mortgaged is the set- 
tled rule of lowa. In the recent case of Manu- 
facturing Co. v. Robinson, 83 Iowa, 567, 49 N. W. 
Rep. 1031, it was held: ‘It is claimed by appellant 
that the description is sufficient, for the reason 
that a demand for money not earned cannot be 
mortgaged. Wedo not think the claim is well 
founded. As a general rule, every species of per- 
sonal property which may besold, and which has 
an actual or prospective existence, may be mort- 
gaged. It is the well-settled rule in this State that 
avalid mortgage may be given on personal prop- 
erty not owned by the mortgagor, and not then in 
existence, if he afterwards acquire it. That rule 
has been applied to additions to stocks of mer- 
chandise. Scharfenburg v. Bishop, 35 Iowa, 63; 
Stephens v. Pence, 56 Iowa, 258,9 N. W. Rep. 215. 
It has also been applied to crops to be planted and 
grown. Norris v. Hix, 74 Iowa, 525, 38 N. W. Rep. 
395; Wheeler v. Becker, 68 Iowa, 723,28 N. W. Rep. 
40; Fejavary v. Broesch, 52 Iowa. 88,2 N. W. Rep. 
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gage its future earnings was affirmed in Jessup v. 
Bridge, 11 Iowa, 575, although the decision was 
founded to some extent on considerations of public 
policy. See, also, Dunham vy. Isett, 15 Iowa, 293. 
The principles which govern the cases cited are 
applicable to the one under consideration. That 
an account for money due may be sold cannot be 
questioned, and an interest in such an account, 
less than an unqualified ownership of it, may be 
transferred. Since a valid mortgage may be given 
on merchandise not in existence, and on crops 
neither grown nor planted, we must hold that one 
may be given on a claim for money not earned. In 
such cases the mortgage attaches to the property 
designed to be included therein when it is brought 
into existence.”’ 

The substantial averments of the plea are that, 
‘prior to December 10, 1890, the copartnership of 
Collier, Robertson & Hamilton was engaged in 
business in the City of Keokuk, Lee county, Iowa. 
That while so engaged, sundry persons, residents 
of Hancock county, Illinois, became indebted to 
said firm, which indebtedness was evidenced by 
open accounts in the books of said firm. That on 
said 10th day of December, 1890, said firm of Col- 
lier, Robertson & Hamilton, by two certain instru- 
ments in writing, transferred and set over to J. F. 
Smith, as trustee, certain personal property to se- 
cure to the beneficiaries therein named sundry 
debts due and owing bythe firm of Collier, Robert- 
son & Hamilton; the description as applied to 
choses in action in the first conveyance being as 
follws, to-wit: ‘Also all notes and accounts be- 
loning to the grantors, whether in process of col- 
lection or not * * * the intention being to convey all 
personal property, choses in action of the grant- 
ors, as fully as ifeach item was mentioned, and 
including all books of accounts therein con- 
tained.’ ” 

And in the second instrument occurs the follow- 
ing: ‘Also all notes, accounts, account books and 
accounts therein, including judgments belong- 
ing to said firm, and including all the property in 
and about said premises belonging to the grant- 
ors, whether named herein or not.’’ That each of 


said instruments was on the day of its 
execution filed for record in Lee county, 
Iowa, at Keokuk. That the Consolidated 


Tank Line Company had not only construct- 
ive notice of the existence of said instru- 
ments as given by the fact of recording, but also 
had actual notice of the acknowledgment, execu- 
tion, and delivery of same. That under and by 
virtue of said instruments and under and by vir- 
tue of the laws of the State of Iowa there was 
transferred and set over unto J. F. Smith, as 
trustee, the debts due from the several garnishees 
in this case. That under and by virtue of said in- 
struments in writing J. F. Smith, as trustee, took 
possession of the books of accounts and evidences 
of indebtedness from the said garnishees, and 
prior to the service of garnishment in this case 
notified each of said several garnishees that 
said several sums due from said garnish- 





ees to said Collier, Robertson & Hamilton 
had been assigned, conveyed, and transferred to 
J. F. Smith, trustee, and that he was entitled to 
receive the said sums due from said several gar- 
nishees. That said Smith accepted the trust cre- 
ated by said instruments, and at once took the 
open and manual possession of the property de- 
scribed in said instruments. and control of the 
evidences of the indebtedness of the several gar- 
nishees to the firm of Collier, Robertson & Hamil- 
ton. That the Consolidated Tank Line Company 
as engaged in business in the City of Keokuk, and 
the claim sued on by it grows out of a transaction 
arising in the State of Iowa. 


Appellees insist that the plea is uncertain and 
insufficient, that it fails to set out the laws of the 
State of Iowa, and fails to show the mortgages 
were properly executed according to law. The ob- 
jection that the instruments were not properly ex- 
eeuted, they being set out in haec verba, is that 
they are signed in the firm name, and the ac- 
knowledgment thereof to the first is: ‘State of 
Iowa, Lee county—ss.: Be it remembered that on 
the 10th day of December, 1890, before me, Nan- 
nie Smith, notary public in and for said county, 
personally appeared Collier, Robertson & Ham- 
ilton, by Hugh Robertson, of said firm, person- 
ally known to me to be the identical person who 
signed the name of said firm to the above mort- 
gage, as mortgagors, and to be a member of said 
firm, and acknowledge the execution thereof to 
be the voluntary act and deed of said firm for the 
purpose therein expressed, and on the same day 
the other members of said firm acknowledged the 
execution of said instruments to be the voluntary 
act and deed of said firm.’’ And the acknowledg- 
ment of the second is: ‘‘State of Iowa, Lee county 
—ss. Beit remembered that on this 10th day of 
December, 1890, before me, Nannie M. Smith, a 
notary public in and for said county, personally 
appeared Collier, Robertson & Hamilton, by each 
one of said firm, and who are personally 
known to me to be the identical persons who 
signed this mortgage, and to be a member of said 
firm, and one of whom who signed the name of 
said firm to the above mortgage as mortgagors, 
and acknowledged the execution thereof to be the 
voluntary act and deed of said firm for the uses 
and purposes therein expressed.’’ And both signed 
by the notary public with seal attached. The plea 
contains this averment: ‘*Which instruments of 
writing were on the same day, to-wit, Deeember 
10, 1890, duly acknowledged and delivered in ac- 
cordance with the laws of the State of Iowa,” 
etc. That averment was a sufficient averment of 
the sufficiency of the acknowledgment under the 
laws of the State of Iowa in pleading. But whether 
regarded as mortgages or an equitable assignment 
of the accounts, we hold that with the notice that 
plaintiff had, as averred in the plea, and from the 
intentions of the parties as it may be gathered 
from the instruments themselves, it was the in- 
tention of the firm to convey the accounts in trust 
for security, and was an equitable assignment of 
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them, of which appellant had notice, as well as 
did the garnishees ; and such equitable assignment 
should receive the protection of a court of law in 
that character of proceeding. Carr v. Waugh, 28 
Ill. 418. That without determining the suffi- 
ciency of the acknowledgment under the laws of 
the State of Iowa, but recognizing the rule in that 
State as declared in Manufacturing Co. v. Robin- 
son, supra, that an account or interest therein 
may be sold, we hold that the sufficiency of the 
acknowledgment wasas pleaded, as in conformity 
with the law of the State of Iowa, and by reason 
of the equitable assignment, the objection that 
the instruments were not properly executed, is 
not well taken. The plea avers that ‘Collier, 
Robertson & Hamilton, in said county. of Lee, 
and State of Iowa, and inall respects in conform- 
ity with the laws of the State of Iowa, made and 
delivered to this interpleader, James F. Smith, 
who is a citizen and resident of said State of Iowa, 
two instruments in writing, in words and figures, 
to-wit.’’ That averment sufficiently avers the laws 
of the State as a matter of pleading that the de- 
murrer was properly overruled. The judgment 
of the Appellate Court is affirmed. 


NOTE 1.—It is elementary law that the validity of a 
contract, executed in another State, by persons domi- 
ciled there must depend upon the law of that State. 
Story Confl. Law, §§ 241, 242; Flato v. Mulhall, 72 Mo. 
525; Wolf v. Burk (Col. Sup.), 32 Pac. Rep. 427; 
Woodson v. Owens (Miss.), 12 South. Rep. 207; Wor- 
ley v. Hineman (Ind. App.), 33 N. E. Rep. 260; Me- 
Kee v. Jones (Miss.), 7 South. Rep. 346. The princi- 
ple is applicable to contracts of assignment as to other 
contracts. But, it must be borne in mind, that in such 
a case the question is complicated by the necessity of 
considering two distinct contracts, each of which is to 
be governed by the /ex loci, which may easily be differ- 
entin the case of each centract, viz: the contract of 
assignment, and the contract creating the obligation of 
indebtedness, which is the subject of the assignment. 
The rule may fairly be stated thus: If the obliga- 
tion is assignable by the law governing the contract 
creating it, the assignment, if well made by the law 
of the country which governs the contract of assign- 
ment, will be valid; but if the obligation is not as- 
signable, by the law governing the contract creating it, 
the assignment is not good, as against a party to the 
original contract, whether good as between the parties 
to the assignment themselves or not. Lee vy. Ady, 
17 Q. B. Div. 309; Westlake Priv. Int. Law, §§ 221, 
222; Nelson Priv. Int. Law, p. 278. 

2. Itis more than doubtful whether the decision of 
the principal case, as to the sufficiency of the aver- 
ment of the law of Iowa, can be sustained in view of 
the authorities. Foreign laws like private statutes, 
come under the rule that matters of which the court 
cannot take judicial notice, must be pleaded. Chitty 
Pidg. Star p. 239; Germ. Am. Nat. Bank v. Lang, 49 N. 
W. Rep. 14. As to the manner of pleading it, it has 
been held that a statement, in general terms of the 
legal effect of the statute is insufficient because it is, 
in effect, the statement not of a fact but of the plead- 
er’s legal conclusion. Thus, an averment, in a New 
York court, in asuit for an injury which occurred in 
New Jersey, that the laws of New Jersey are similar 
to the laws of New York “‘and give the personal rep- 
resentatives of a deceased person a right of action in 





such cases, the same as is provided for by the laws of 
this State’ was held bad on demurrer. Fagan vy. 
Strong, 7N. Y. Supp. 919. So held, too, in an action 
to establish a trust and for an accounting, of an aver- 
ment that the trusts are, by the laws of the State in 
which the lands are situated, valid and subsisting 
trusts. Throop v. Hatch, 3 Abb. Pr. 23. Again, ina 
suit on coupons issued by a foreign corporation with 
which it was claimed defendant company had consoli- 
dated, an allegation that under the laws of the foreign 
State, all debts and liabilities of the consolidated com- 
panies attached to the new corporation, the defendant, 
and became enforceable against it, was held to bea 
mere conclusion of law. Rothschild v. Rio Grand West- 
ern Ry. Co., 13 N. Y. Supp. 361. When the foreign law 
is a statute, the pleader must at least set out the sub- 
stance of the statute, so that the court may see that 
the right or liability, which is alleged to depend upon 
it, does as a matter of law, arise by force of such stat- 
utory provision. Holmes y. Broughton, 10 Wend. 75; 
Salt Lake, etc., Bank v. Hendrickson, 40 N. J. L., 52; 
Bank of Commerce v. Fugua, 28 Pac. Rep. 291; Lamb 
v. Pioneer S. & L. Co., 11 South. Rep. 154; Temple v. 
Brittant, 12S. W. Rep. 306. It is not necessary to go 
to the extent of pleading a foreign statute by setting 
out an exact copy thereof, though it is entirely proper 
todoso. Swank v. Hufnagle, 111 Ind. 453; Milligan 
v. State, 86 Ind. 553; Summerside Bank v. Ramsay 
(N. J. Sup.), 25 Atl. Rep. 274. But if the substance of 
the statute is stated it will be good on general de- 
murrer; if the opposing party wishes a more specific 
allegation, he may move to make the petition more 
definite and certain. Minneapolis Harvester Wks. v. 
Smith (Minn.), 54.N. W. Rep. 973. 
WILLIAM L. MURFREE. 
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1. ADMINISTRATION—Commissions of Executor.—Un- 
der 4 Rev. St. (8th Ed.) p. 2564, § 58, providing that an 
executor shall be allowed for his services a commis- 
sion on all money received and paid out by him, an 
executor who continues testator’s warehouse business 
under authority of the will is entitled to commissions 
only on the net profits of the business, and not on 
moneys received and disbursed in the conduct there- 
of.—BEARD Vv. BEARD, N. Y., 35N. E. Rep. 488. 

2. ADVERSE POSSESSION—Interruption.—One in pos 
session of land under a certain title agreed with one 
who had for a nominal sum bought another title there- 
to to buy such title, promising a consideration to aid 
in perfecting other titles. The purchase was not, 
however, carried out, and for years nothing was done 
about it: Held, that there was no such recognition of 
the outstanding title as would interrupt possession 
under the other title.—HEADERICK V. FRITTS, Tenn., 
248. W. Rep. 11. P 

3. APPEAL—Judgment on Bond.—Judgment cannot 
be entered against the sureties on a supersedeas bond 
for a larger sum than the penalty named therein 
though such penalty was smaller than the statute re- 
quired to effect the supersedeas.—SEARS V. SEATTLE 
CONSOLIDATED ST. Ry. Co., Wash., 34 Pac. Rep. 918. 

4. APPEAL—Review.—The validity of a plea in abate- 
ment, which was excepted to, cannot be raised for the 
first time on appeal.—PFEUFFER V. BURNS, Tex., 24 
Pac. Rep. 36. 

5. APPEAL—Stay of Proceedings.—Where an appeal 
has been taken from a decree in an accounting, a hear- 
ing on asupplemental account, filed by one of the 
parties after the appeal, is properly denied, under How. 
St. § 6739, providing that after the appeal and the filing 
of an appeal bond all proceedings shall be stayed ex- 
cept taxation of costs and proceedings in relation to 
an additional bond.—PETRIE Vv. MUSKEGON CIRCUIT 
JUDGE, Mich., 56 N. W. Rep. 1108. 

6. ATTORNEY AND CLIENT—Evidence.—In an action 
by an attorney residing in alarge city to recover for 
professional services rendered therein, testimony as to 
the value of similar services in a small city in another 
State, after proof that the fees usually obtained were 
the same in both places, is secondary evidence, and as 
such is inadmissible.—WARD V. KOHN, U.S. C.C. of 
App., 58 Fed. Rep. 462. 

7. ATTORNEY’S AUTHORITY.—An attorney, employed 
by a railroad company to represent it on the trial ofa 
particular cause for the condemnation ofa right of 
way, has no authority to enter into any contract with 
athird person, not a rarty tothe action, as to the 
terms under which he will surrender his interest in the 
land to the railroad company for its right of way.— 
HAYNES V. Tacoma, 0. & G. H. R. Co., Wash., 34 Pac. 
Rep. 922. 

8. CARRIERS—Baggage.—In an action by a passenger 
against acommon carrier for the value of baggage, a 
complaint which alleges a delivery by the passenger 
of the baggage for carriage, the receipt of a check, a 
demand by the passenger for redelivery st the destina- 
tion, and an absolute and continued refusal of the car- 
rier to deliver, establishes a prima facie case against 





the carrier, without an allegation of a presentation of 
the check accompanying the demand.—CLEVELAND, 
C. C. & St. L. Ry. Co. v. TYLER, Ind., 35 N. E. Rep. 523. 

9. CONFLICT OF LAaws—Insurance Policy.—A policy of 
life insurance which is delivered and the first premium 
on which is paid inthe State in which the assured re- 
sides is governed by the laws of that State.—EQUITABLE 
LIFE A8SUR. SOC. OF THE UNITED STATES V. WINNING, 
U.S.C. C. of App., 58 Fed. Rep. 541. 

10, CONSTITUTIONAL LAW — Interstate Commerce. — 
The Ohio statute of March 7, 1890, prohibiting the 
manufacture or sale of oleomargarine unless it be 
manufactured and sold in separate and distinct form, 
and in such manner as will at once advise the consumer 
of its real character,—free from any coloring matter or 
other ingredient which would cause it to look like 
butter,—is invalid as aregulation of interstate com 
merce, insofar as it would prevent the sale of oleo- 
margarine, colored to look like butter, in the origina! 
packages in which itis imported from other States.— 
IN RE WORTHEN, U. S.C. C. (Ohio), 58 Fed. Rep. 467. 

11. CONSTITUTIONAL LAW—Tax — Exemption.—Const. 
art. 4, §26, which declares that ‘‘the State of Illinois 
shall never be made defendant in any court of law or 
equity,” exempts property of the State from special 
tax assessed to pay for a local improvement, since 
such tax cannot be assessed without notifying the 
property owners, and giving them an opportunity to 
be heard; thus, in effect, making them parties defend- 
ant to the proceeding.—CITY OF MT. VERNON V. PEOPLE, 
Tll., 35 N. E. Rep. 533. 

12. CONSTITUTIONAL LAW — Uniform Taxation.—Acts 
1891, eh. 75, defining an ‘‘emigrant agent” “to mean 
any person engaged in hiring laborers in the State to 
be employed beyond the limits of the same,” and pro- 
viding that emigrant agents shall pay the State treas- 
urer a license fee of $1,000 before they can hire laborers 
in certain counties of the State to be employed beyond 
the limits of the State, is, if considered as an exercise 
of the taking power of the legislature, in contraven- 
tion of Const. art. 5, § 3, authorizing the legislature to 
tax ‘‘trades, professions, franchises,” etc., and is void 
for want of uniformity. — STATE Vv. MooRE, N. Car., 18 
8. E. Rep. 342. 

13. CONTRACTS—Parol Evidence. — In proceedings to 
condemn land fora railroad right of way, the land- 
owner andthe company made an agreement, which,’ 
as incorporated in the judgment, required the company 
to put in an maintain a farm crossing at a point where 
a farm road crossed the land taken, but the judgment 
said nothing as to howthe crossing should be con- 
structed: Held, that the land-owner could not compel 
the company to construct the crossing in direct line 
with the farm road, instead of at right angles with the 
railway, on the ground that such was the agreement, 
asthe written agreement, as embodied in the judg- 
ment, cannot, in the absence of fraud or mistake, be 
varied by parol proof of contemporaneous agreement. 
—STRAUB V. TERRE HAUTE & L. Ry. Co., Ind., 35 N. E. 
Rep. 504. 

14. CONTRACT—Work and Materials.—W here an action 
on acontract for constructing a building foundation, 
less an allowance for deviation from the requirements 
of the contract, is tried on the theory that a knowledge 
by defendant at the time of defective construction, 
without objection, might preclude her from insisting 
on plaintiffs failure to perform their contract, it is 
error to exclude evidence that defendant’s husband, 
who was overseeing the work, was her agent, on the 
ground that such agency was not alleged by plaintiffs, 
—MCDERMOTT V. GRIMM, Colo., 34 Pac. Rep. 909. 

15. CORPORATIONS — Loan by Directors.—A director 
may, in good faith, loan his money to the corporation 
for the legitimate purposes of the corporation, and 
hold it as a valid claim against the corporation. — 
FOSTER V. BELCHER’S SUGAR REFINING Cu., Mo., 248. 
W. Rep. 63. ’ 

16. CORPORATION — Officers—Po ion.—P« ion 
of land of a corporation, taken by one who is its treas- 











XUM 


VoL. 38 


CENTRAL LAW JOURNAL. 131 








urer and one of its directors, is the possession of the 
corporation, even though he had previously bought 
the land at an execution sale, on which the time for 
redemption had not expired when he took possession, 
since a director cannot take advantage of his position 
to secure personal rights to the corporate property .— 
HOFFMAN V. REICHERT, IIl., 35 N. E. Rep. 527. 

17. COUNTY SUPERVISORS—Current Expenses.—How. 
St. § 483, subds. 1,2, and 6, empower boards of super- 
visors to purchase real estate and erect various county 
buildings. Subdivision 7 authorizes them to borrow 
or raise by tax money necessary for any of the pur- 
poses named in the act. Subdivision 10 empowers 
‘them to direct and provide for the raising of money to 
defray current expenses: Held, that for current ex 
penses they were authorized only to raise money,— 
that is, obtain it by taxation.—BOARD OF SUP’RS OF 
DICKINSON COUNTY V. WARREN, Mich., 56N. W. Rep. 
1lil. 

18. CRIMINAL EVIDENCE.—A conversation between de- 
ceased and a witness, which the latter states was not 
denied by defendant when repeated to him by the wit- 
ness, is admissible.—DIEBEL Vv. STATE, Tex., 24 8S. 
W. Rep. 26. 

19. CRIMINAL EVIDENCE— Malicious Mischief.—In a 
prosecution for maiming, wounding, and killing, ona 
certain day, the hogs of F,athird person cannot tes- 
tify that two months earlier he found in accused’s 
field, partly buried. a hog belonging to witness’ father. 
—SMITH V. STATE, Tex., 248. W. Rep. 27. 

20. CRIMINAL EVIDENCE—Theft.—On a trial for theft 
a witness for defendant cannot testify that another 
person confessed having committed the theft.—Hor- 
rON V. STATE, Tex., 24S. W. Rep. 29. 

21. CRIMINAL LAW—Continuance.— A motion for a 
continuance is properly refused when it does not ap- 
pear whether there had already been a continuance.— 
MING V. STATE, Tex., 24S. W. Rep. 29. 

22. CRIMINAL LAwW—Disturbance of Public Worship.— 
Under Pen. Code, art. 180, which distinguishes between 
a congregation assembled for religious worship and 
one assembled for the purpose of conducting a Sun- 
day school, or transacting business pertaining to re- 
ligious worship or the Sunday school, a charge of dis- 
turbing a congregation assembled for religious wor- 
ship is not sustained by proof of disturbing a Sunday 
school.—HUBBARD V. STATE, Tex., 248. W. Rep. 30. 

23. CRIMINAL LAW—Jurisdiction.—It is no gronnd for 
a plea to the jurisdiction of the county court that, when 
the complaint was made and information presented, a 
prosecution on complaint was pending in a justice’s 
court forthe same offense.—VAUGHN V. STATE, Tex., 
2458. W. Rep. 26. 

24. CRIMINAL LAW,;-Recognizance.—A bond to secure 
the appearance of defendantin a criminal case be 
fore a county court, may be forfeited tothe District 
Court, the cause having been transferred there.— 

3AKER V. STATE, Tex., 248. W. Rep. 31. 


25. CRIMINAL LAW— Writ of Error Coram Nobis.— 
Defendant is not entitled to writ of error coram nobis, 
after conviction, on an allegation that he can prove by 
named witnessess that another person committed the 
crime, since such allegation calls fora review of the 
issue of fact raised by defendant’s plea of not guilty, 
and the writ does not lie to contradict an adjudicated 
issue of fact.—HOWARD V. STATE, Ark., 248. W. Rep. 8. 


26. CRIMINAL PRACTICE— Burglary.—An indictment 
for burglary need not allege that the property taken 
had any value.—HAMILTON V. STATE, Tex., 24 8. W. 
Rep. 32. 


27. CRIMINAL PRACTICE— Pleading.—A judgment of 
conviction is bad if the record contains no pleas for 
defendant.—CLARK V. STATE, Tex., 248. W. Rep. 28. 


28. CRIMINAL PRACTICE—Prosecuting Attorney—Fee. 
— Though there is but one plea and one trial under an 
indictment joining a count for burglary with one for 
larceny, yet a verdict of guilty on both counts, fol- 





lowed by a judgment sentencing defendant for both of- 
fenses, constitutes two convictions, within the mean- 
ing of Mansf. Dig. § 3233, which allows the prosecuting 
attorning a fee of $25 for each conviction on indict- 
ment for any felony not capital.—HEMPSTEAD COUNTY 
v. McCOLLouM, Ark., 248. W. Rep. 9. 

29. CRIMINAL TRIAL—Murder—Jurors.—Records of a 
county court showed that a person was adjudged in- 
sane, and sent to an asylum, in 1884, when his insanity 
was of less than a year’s standing, but did not show 
his discharge. He returned to his county, was resid- 
ing there, and was regarded by his neighbors as en- 
tirely sane, for several years be/ore his selection asa 
juror on a criminal case, which was tried before a judge 
who noticed his conduct, and refused defendant’s mo- 
tion for a new trial because the juror was insane: Held 
that, in the absence of evidence that his insanity was 
of a permanent type, the appellate court would pre- 
sume his insanity to have been temporary, and that he 
was sane when selected as a juror.—STATE V. HOWARD, 
Mo., 24S. W. Rep. 41. 

30. DECEIT — Reliance on Misrepresentation.— No 
damages can be recovered of a seller for a misrepre- 
sentation on which the purchasers did not rely.— 
FOWLER V. MCCANN, Wis., 56 N. W. Rep. 1085. 

31. DEED—Condition Subsequent.—The grantor can- 
not enjoin the sale of intoxicants ona lot which he 
conveyed on the express condition that they should 
never be sold thereon, where he subsequently con- 
veyed the adjoining lot without such restriction, and 
intoxicants are sold on such adjoining lot.—JENKS V. 
PAWLOWSKI, Mich., 56 N. W. Rep. 1105. 

32. DEEDS—Construction.—Where one entitled to se- 
lect a quantity of land under an Indian treaty makesa 
deed of such quantity of lands by specific description, 
adding that “this description is intended to include 
any land or rights to land secured or intended to be se- _ 
cured” tothe grantor by the treaty, and thereafter 
files a survey thereof in the general land office, stating 
that he has selected the described lands, but fails to 
receive a patent therefor, the deed must be construed 
to convey only the specific lands, and will not cover 
other lands selected and patented many years later.— 
POND V. MINNESOTA IRON CoO.,U. 8. OC. C. (Minn.), 58 
Fed. Rep. 148. 

33. DEED— Construction — Contingent Remainder.— 
Under a deed conveying land “to H and his assigns 
for and during his natural life, and upon his death 
unto his sons G and J, their heirs and assigns, for- 
ever, in equal parts if they shall both survive 
the said aH, but, if either of said sons 
shall die without issue him surviving, then the sur- 
vivor shall take all the said property, but, if one of 
said sons shall die leaving issue, then one moiety to 
the survivor and the other moiety in equal parts tothe 
children of the deceased,” the remainder to the sons is 
contingent, since it cannot be determined till the 
death of the father in whom the remainder will vest.— 
CHAPIN V. CROW, IIl., 35 N. E. Rep. 536. 


34. DEED—Description.—The description in a deed 
of land of the tract ‘left me by P,” and as ‘‘adjoining 
the lands of H Sand others, containing 180 acres, 
more or less,’ is not void for uncertainty.—WALKER 
v. MOSES, N. Car., 188. E. Rep. 339. 


35. DIVORCE—Res Judicata.—The record of a divorce 
suit containing the entry, ‘‘*Libel dismissed,” without 
the addition of the words, ‘‘ without prejudice,” isa bar 
to another divorce suit based on the same grounds.— 
BRADLEY V. BRADLEY, Mass., 35 N. E. Rep. 482. 


36. ELECTIONS—Fraudulent Registration.—An indict- 
ment under Rev. St. § 5512, for fraudulent registration, 
must designate the acts done by the accused in and 
about his registration, which resulted in a fraudulent 
registration of him by the inspectors of election, and 
an indictment in which the only act charged against 
the defendant is that he “fraudulently registered” is 
fatally defective.—UNITED STATES V. MCCABE, U.S. C. 
C.(N. Y.), 58 Fed. Rep. 557. 
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37. ELECTIONS—Procuring Fraudulent Registration. 
—An indictment under Rey. St. § 5512, for unlawfully, 
knowingly, and fraudulently advising and procur- 
ing one to register as a voter, need not set forth the 
particular words of the advice or method of procure- 
ment employed.—UNITED STATES V. BROWN, U.S.C. C. 
(N. Y.), 58 Fed. Rep. 558. 

30. EMINENT DOMAIN—Condemnation Proceedings.— 
Where, in a condemnation case, a verdict and final 
judgment are reached, the plain meaning of which is 
to divest the private ownership of a strip of land, for 
the purposes of a street, and to award compensation to 
those found to be entitled thereto, a party defendant 
(whose land is included in the described street, but to 
whom no damages are awarded) is, in a collateral pro- 
ceeding, concluded by the judgment.—BURKE v. CITY 
OF KANSAS, Mo., 248. W. Rep. 48. 

39. EMINENT DOMAIN—Railroad Company.—Property 
already devoted to a public use, although held bya 
municipality or other corporation, may be appropri- 
ated under the power of eminent domain.—WINONA & 
St. P. Ry. Co. v. CITY OF WATERTOWN, S. Dak., 56 N. 
W. Rep. 1077. 

40. Equity — Pleading.—In an action to restrain a 
chattel mortgagee from foreclosing his mortgage, 
where the complaint proceeds on the theory that the 
mortgagee had accepted a deed of the mortgagor’s 
land in full satisfaction of his debt, and had promised 
to discharge the mortgage, the mortgagor is not en- 
titled to an accounting by the mortgagee as to the 
value of the land, or the proceeds realized by him from 
its sale, since this isnot within the issues presented by 
his complaint.—DAVIS V. HINCHLIFFE, Wash., 34 Pac. 
Rep. 916. 

41. EQUITY JURISDICTION.—A bill to recover land, al- 
leging that the same belonged to complainant’s father, 
and was sold under a decree of the court of ordinary 
without jurisdiction of the subject-matter or of com- 
plainants, isnot maintainable in equity, as it shows 
that the legal title has never been divested out of 
plaintiffs, and may therefore be enforced by action of 
ejectment.—EIFFERT v. CRAPS, U.S.C. C. of App., 58 
Fed. Rep. 470. 

42. EQUITY JURISDICTION.—Where a carrier secures 
insurance on goods belonging to numerous owners, 
for their benefit as well as its own, and, the goods be- 
ing destroyed, collects the entire amount of the in- 
surance, equity has jurisdiction, on the ground of 
avoiding a multiplicity of suits and the difficulty of 
making a proper apportionment, of a suit brought by 
some of the owners, for the benefit of all who might 
join with them, to recover their alleged proportional 
interests therein.—PENNEFEATHER V. BALTIMORE 
STEAM- PACKET Co., U. S. C. C. (Md.),58 Fed. Rep. 481. 

48. EQUITY JURISDICTION—Railroad Companies.—In 
a contract of alliance between two railroad companies, 
a provision that one of the roads ‘‘shall at alltimes be 
operated in its own interest’’ is a matter of policy and 
administration, which equity has no jurisdiction to 
enforce.—EVANS V. UNION Pac. Ry. Co., U.S. C.C. 
(Colo.), 58 Fed. Rep. 497. 

44. ESTOPPEL — Nuisance.—Plaintiff contracted to 
obtain for defendant company a right of way through 
the county, and, when the road was located through 
streets already laid out, from the municipal author- 
ities. Sucharight of way was procured through the 
street on which plaintiff’s own residence was located: 
Held, that plaintiff could not be required to procure 
for defendant immunity from claims for damages to 
property abutting on the street, and is not estopped to 
maintain an action for damages for depreciation of 
his property by the noise, smoke, cinders, and dust of 
passing trains.—TAYLOR, B. &H. Ry. Co. v. ROBSON, 
Tex., 24 Pac. Rep. 37. 

45. FEDERAL COURTS — Circuit Court of Appeals— 
Jurisdiction.—The Circuit Court of Appeals has no 
jurisdiction of a writ of error in which the only ques- 
tion presented is whether a State statute contravenes 
the constitution of the United States; for under the 





fifth and sixth sections of the judiciary act of 1891 such 
cases must be taken direct to the Supreme Court.— 
CHICAGO, M. & ST. P. Ry. Co. v. Evans, U.S. C.C. of 
App., 58 Fed. Rep. 433. 

46. FEDERAL COURTS — Indian Territory —Equitable 
Lien.—Equitable liens on personalty by contract of the 
parties being enforceable only in equity, jurisdiction 
of a case arising in the Choctaw Nation, upon suit by 
non-residents to enforce such a lien against an ad- 
ministrator, isin the United States Court for the In- 
dian Territory, and not in the Probate Court of the 
Choctaw Nation.—RIDDLE Vv. HupGins, U.S. U.C. of 
App., 58 Fed. Rep. 490. 

47. FORCIBLE ENTRY AND DETAINER — Restitution 
Bond.—The restitution bond required of the plaintiff in 
a forcible entry and detainer suit by Mansf. Dig. Ark. 
§ 3353, covers actual damages resulting from the dis- 
possession, including the value of crops destroyed by 
plaintiff while in possession, but does not cover the 
claims for malicious prosecution of the suit.—THOMP- 
SON V. GATLIN, U. 8. C. C. of App., 58 Fed. Rep. 534. 

48. FRAUDS, STATUTE OF — Pleading.—A defendant in 
an action for breach of a land contract, who desires to 
avail himself of the defensethat the contract is not in 
writing, as required by the statute of frauds (Code, § 
683), must plead the statute; and he cannot object for 
the first time on appeal that the evidence fails to show 
that the contract is in writing. — COZART V. WEST Ox- 
FORD LAND Co., N. Car., 18 8S. E. Rep. 337. 

49, FRAUDULENT CONVEYANCES — Subsequent Cred- 
itors.—It is sufficient to establish the fraudulent char- 
acter of adeed that it was made while there was an 
existing demand against the grantor, on which judg- 
ment was subsequently rendered; that it left him 
without property or means to pay the judgment; and 
that the deed was made without valuable considera- 
tion.—SCHAIBLE V. ARDNER, Mich.,56 N. W. Rep. 1105. 

50. GARNISHMENT—Rights of Garnishee.—A garnishee 
who answers fully and in good faith astothe matters 
in garnishment proceedings, and obeys the orders of 
the court, will be fully protected; but if his answer is 
evasive, equivocal, and in the interests of one or more 
ergditors, and he fails to obey the orders of the court 
in relation to the property or money in his hands, he 
acts at his peril.—WoORK Vv. BROWN, Neb., 56 N. W. 
Rep. 1082. 

51. HOMESTEAD—Abandonment.—Though a man and 
wife, after occupying property asa bomestead, live 
elsewhere for six years, the homestead is protected, if 
during such six yearsthey have a continuous inten- 
tion of returning to live there after the object of their 
absence is attached.—KAEDING Vv. JOACHIMSTHAL, 
Mich.,56N. W. Rep. 1101. 


52. HOMESTBAD—Mechanic’s Lien.—A parol agreement 
to pay for materials used in thérepair of a house on 
homestead premises is insufficient to charge the home- 
stead with alien for such materials.—BURTCH V. Mc- 
GIBBON, Mich.,56N. W. Rep. 1110. 


58. HOMESTEAD— Partition.—Under Gen. St. 1865, p. 
451, §8, which provided that the head of a family, hav- 
ing a homestead, might acquire anew one with the 
consideration derived from the old one, and that the 
new homestead should be exempt as to all debts for 
which the old one would not have been liable, where a 
married man, while sick, exchanged his homestead for 
other land, with the intention of moving to and resid- 
ing on the latter as soon as he recovered, but died 
about two months later without having moved to such 
premises, they constituted his homestead at the time 
of his death.—GOODE Vv. LEWIS, Mo., 24 8. W. Rep. 61. 


54. IMMIGRATION — Contract Laborers. — The manu- 
facture of fine lace curtains, which has been carried on 
in this country for only about three years, and is still 
confined to two or three establishments, and which 
was brought into existence by the McKinley tariff law, 
and will probably disappear ifthe protection thereby 
given is withdrawn, is a ‘‘new industry,’ within the 
exception to the prohibition of the contract labor law 
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of 1885. — UNITED STATES V. BROMILEY, U. S. D. C. 
(Penn.), 58 Fed. Rep. 554. 

55. IMMIGRATION—Detention and Return of Unlawful 
Passengers.—Under section 10 of the immigration act 
of 1891 (26 Stat. 1086), the agent of a vessel, who is or- 
dered to detain on board and retain certain immi- 
grants unlawfully brought to this country, is bound to 
so detain them at all hazards, and will only be re- 
lieved therefrom by vis major, or inevitable accident. 
The word “neglect” in the provision for a penalty in 
case of “neglect to detain” is used in the popular 
sense of “fail” or ‘‘omit.””—WARREN V. UNITED STATES, 
U.S. C. C. of App., 58 Fed. Rep. 559. 

56. INFaNCy—Contracts—Disaffirmance.—Notice by a 
person 3 1-2 months after attaining her majority, of 
her disaffirmance ofa mortgage executed when she 
was an infant, is within a reasonable time, where it 
does not appear that since reaching her majority the 
relations of the parties tothe mortgage have materi- 
ally changed.—THORMAEHLEN V. KAEPPEL, Wis., 56 N. 
W. Rep. 1089. 

57. INJUNCTION—Pleading.—In a suit to enjoin a tres- 
pass of lands, and the taking of ores therefrom, the ob- 
ject being merely to preserve the rights of the parties 
until an action at law can be brought to determine the 
title, the failure of the bill to set out complainant’s 
chain of title is not fatal; and where answer is filed 
without interposing a demurrer, the sufficiency of the 
billin this respect is a question for the trial court to 
deal with in its discretion.—THOMAS v. NANTAHALA 
MARBLE & TALC Co., U. 8S. C. C. of App., 58 Fed. Rep. 
486. 


58. INJUNCTION— Review.—Refusal of a preliminary 
injunction against the construction of a street railroad 
will not be reviewed.—DETROIT & B. PLANK-ROAD, Co. 
Vv. FRAZER, Mich., 56 N. W. Rep. 1109. 

59. INSURANCE—Pleading—Petition.—Under Rev. St. § 
2447, providing that a petition must contain a state- 
ment ofthe facts constituting a cause of action in or- 
dinary language, an exhibit attached to a petition, and 
therein referred to as a partthereof is nota part of 
the petition, and cannot be referred to to determine 
the sufficiency, or to supply allegations omitted there- 
from.—HARTFORD FIRE INS. CoO. V. KAHN, Wyo., 34 
Pac. Rep. 895. 

60. INSURANCE — Proof of Loss—Waiver.—Objections 
to proofs of loss are waived, {where the proofs fur- 
nished are retained without objection, and refusal of 
payment is not based thereon.—VERGERONT V. GER- 
MAN Ins. CO. OF FREEPORT, Wis., 56 N. W. Rep. 1096. 

61. JUDGMENT OF FEDERAL COURT.—An action by a 
receiver of a national bank to enforce the liability ofa 
stockholder is a ‘‘suit at common law,” within the 
meaning of Rev. St. U. 8. § 563, subd. 4, which gives the 
federal district court jurisdiction of ‘‘all suits at com- 
mon law brought by the United States or by any offi- 
cers thereof authorized to sue.”—STEPHENS V. BER- 
NAYS, Mo., 248. W. Rep. 46. 


62. JUDICIAL SALES—Wife’s Inchoate Interest.—Un- 
der Rev. St. 1881, § 2508, previding that in all cases of 
judicial sale of land in which a married woman has an 
inchoate interest by virtue {of his marriage, where 
such interest Is not directed by the judgment to be 
sold, it shall become absolute in the wife, in the same 
manner as it becomes absolute on the death of the 
husband ‘‘whenever by virtue of the sale the legal title 
of the husband shall become absolute and vested in 
the purchaser,” a wife’s inchoate interest in land of 
her husband, who is still living, does not become abso- 
lute on a judicial sale thereof from which redemption 
has been made by granteesof the husband.—HUFFMAS 
TER V. OGDEN, Ind:, 35 N. E. Rep. 512. 


68. LANDLORD AND TENANT — Lease of Chattels. —A 
lease of chattels provided that, in case of their sale by 
the lessor at any time during the term of the lease, he 
should forfeit to the lessee as damages a stipulated 
sum. The lessee was in default on rent, and the lessor 
sold the chattels, and tendered the lessee the sum 





stipulated, which was refused: Held, that the lease 
implied an agreement that the lessor might end it at 
any time by sale, and that the lessee was not entitled 
to damages for the lessor’s and his purchaser’s seizure 
of the chattels.—KING Vv. RANSOM, Wis.,56N. W. Rep. 
1084. 

64. LIMITATIONS—Administrator’s Bond. — An admin- 
istrator presented his final report to the county court 
in 1879, but no notice of final settlement was then given 
to the heirs, and, no order of court appearing, the 
report was entered of record. In 1890 the administrator 
was cited to file his final acegunt, and in 1891 an order 
was entered ordering distribution of a larger sum than 
that named in the report of 1879. Rev. St. 1891, ch. 3, 
§ 114, declares that if any administrator fail to pay over 
any money in pursuance of an order of court within 30 
days after demand, suit upon his bond may be begun 
forthwith: Held, that the statute of limitations did 
not begin to run against a suit on said administrator’s 
bond till 3¢ days after entry of the order of 1891.— 
FRANK V. PEOPLE, Ill., 35 N. E. Rep. 530. 

65. LIMITATION—Cloud on Title.—A suit to remove, as 
acloud on title, aclaim founded ona judgment al- 
leged to have been rendered without jurisdiction is 
not within Gen. St. Colo. 1883, ch. 66, § 12, limiting the 
time within which bills for relief on the ground of 
fraud can be brought. — ELDER V. RICHMOND GOLD & 
SILVER MIN. Co., U. 8. C. C. of App., 58 Fed. Rep. 536. 

66. MALPRACTICE — Negligence of Patient. — Though 
the surgeon negligently failed to properly reduce the 
fracture of the limb, the patient cannot recoyer of the 
surgeon damages forthe limb becoming stiff, where 
the stiffness resulted in part from the patient’s viola- 
tion of the surgeon’s orders in treating the limb.— 
YOUNG V. MASON, Ind., 35 N. E. Rep. 521. 

67. MANDAMUS — Criminal Law — Appointment of 
Counsel.—Mandamus will not lie to compel the circuit 
judge to appoint an attorney for defendant in acrim- 
inal case where a motion for such appointment is 
pending, and there is nosuch delay in deciding the 
same as to raise the inference of a refusal to decide it. 
—BAKER V. STATE, Wis., 56 N. W. Rep. 1088. 

68. MANDAMUS — Jurisdiction. — The Supreme Court 
will not entertain an original application for mandamus, 
brought by a private individual for the enforcement of 
private rights, unless some good reason is shown why 
the application was not made to the District Court.— 
STATE V. MERRILL, Neb., 56 N. W. Rep. 1082. 

69. MARRIAGE — Presumption — Divorce. — Evidence 
that aman hada previous wife living at the time of 
his second marriage is not sufficient to prove the mar- 
riage invalid, since it will be presumed, in favor of the 
second marriage, that the previous marriage had been 
dissoived by divorce.—SCHMISSEUR V. BEATRIE, IIl., 35 
N.E. Rep. 525. 

70. MARRIED WOMEN — Actions. — Though a married 
woman has not complied with the statute in respect to 
married women becoming sole traders, nor filed a 
separate property list, she may sue for and recover 
money due for board furnished by her and for offices 
rented by her husband, he having assigned the claim 
to her, and testified in support of her right to collect 
itand the money due for the board, and there being 
no claim asserted by creditors of the husband.—STRAYER 
v. LEONARD, Mont., 34 Pac. Rep. 880. 

71. MARRIED WOMEN’s AcT. — The Arkansas statute 
relating to married women, providing that their earn- 
ings shall betheir sole and separate property, does 
not divest a husband of the right to his wife’s services, 
nor, where her death has been caused by negligence, 
preclude him from recovering for the loss of such 
services.—StT. Louis 8. W. Ry. CO. Vv. HENSON, U. 8. C. 
C. of App., 58 Fed. Rep. 531. 


72. MASTER AND SERVANT — Assumption of Risk. — A 
yard brakeman, having been furnished with a defec- 
tive lantern, complained of it several times, and was . 
assured that he should have a new one. The jury found 
that the danger of coupling cars with such a lantern 
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was apparent and continuous, and that the lantern 
had gone out each day that the brakeman had used it: 
Held, that he had assumed therisk, and could not 
recover for injuries received by reason of its going 
out while he was making a coupling. — INDIANAPOLIS 
UNION Ry. Co. v. OTT, Ind., 35 N. E. Rep. 517. 

73. MASTER AND SERVANT — Dangerous Premises— 
Raflroad Companies.—In an action against a railroad 
company for the death of a brakeman, caused by his 
striking the roof of a covered bridge while riding on 
top of an unusually high freight car, it is error to al- 
low the introduction of @vidence that the roof of such 
bridge was lower than ordinary railroad bridges, and 
in instructing that the company might be liable ‘‘if the 
roof of such bridge was lower than the usual height of 
such bridges,” since the bridge roof might be lower 
than those of other bridges, and yet be safe.—CLEVE- 
LAND, C., C. & ST. L. Ry. Co. v. WALTER, IIl., 35 N. E. 
Rep. 529. 

74. MASTER AND SERVANT — Defective Appliances— 
Pleadings.—Where an action is brought by an adminis- 
trator against a stock yards company for the death of 
a switchman, caused by defects in the railway track, 
Ht is unnecessary to allege in the petition that he had 
no knowledge of these defects. That is a matter of de- 
fense which, to admit proof, must be pleaded.—UNION 
STOCK-YARDS CO. OF OMAHA V. CONOYER, Neb., 56 N. 
W. Rep. 1081. 

75. MASTER AND SERVANT—Defects in Foreign Cars.— 
A railroad company which receives foreign cars for 
transportation over its road is charged with the duty 
of making a careful superficial inspection, such as an 
ordinarily prudent man engaged in such business 
would make, for the protection of the employees re- 
quired to handle the cars; and when the defects are pa- 
tent, and an injury occurs to an employee through such 
a defect, of which he is ignorant, the company, is re- 
sponsible.—-LOUISVILLE & N. R. Co. v. WILLIAMS, Ky., 
24S. W. Rep. 1. 

76. MASTER AND SERVANT—Fellow-servants.—A ma- 
son employed by the subcontractor for the brickwork 
of a building, and working under the latter’s foreman, 
is not a fellow-servant of the carpenters employed on 
the same building by the contractor, though the fore- 
man of the contractor has general supervision of the 
brickwork.—BURRILL v. EDDY, Mass., 35 N. E. Rep. 
483. 

77. MASTER AND SERVANT—Negligence.—In an action 
against a railroad company for personal injuries, 
where it is shown that the injuries were caused 
while the train which struck plaintiff was running ata 
prohibited rate of speed, the damage will be attributed 
to the negligence, in the absence of anything to show 
the contrary; and it is not error to instruct the jury 
that, if such were the circumstances, they may pre- 
sume that the negligence caused the injury.—BLUE- 
DORN V. MISSOURI PAC. Ry. Co., Mo., 248. W. Rep. 57. 

78. MECHANICS’ LiENS—Priorities.—One who performs 
labor in the erection of a building on land in posses- 
sion of his employer under a contract for its purchase 
is not entitled to alien, as against the interest of the 
legal owner, though the latter has failed to post a no- 
tice that he is not responsible for improvements placed 
thereon, as provided by Gen. St. § 1671.—ILIFF v. FoRS- 
SELL, Wash., 34 Pac. Rep. 928. 

79. MINES AND MINING.—Plaintiff owned two mining 
claims, the veins of which united below the surface, 
and ata much greater depth, met the vein of defendants’ 
claim, which had been located long after the location 
of the older of plaintiff's claims. In ejectment for the 
ore below the point of meeting, which plaintiff claimed, 
under Rev. St. § 2336, as having the prior location, the 
only issue was whether the veins united or crossed 
each other: Held, that it was immaterial whether the 
location of plaintiff's junior claim was prior or subse- 
quent to defendants’ location, and rulings upon evi- 
dence on that question, if erroneous, were not prejudi- 
cial to plaintiff.—LITTLE JOSEPHINE MIN. CO. Vv. FUL- 
LERTON, U. S. C. C. of App., 58 Fed. Rep. 521. 





80. MINING CLAIM—Forfeiture.—The right to acquire 
by forfeiture, under Rey. St. § 2324, the part interest of 
one who fails to pay his proportion of the expendi- 
ture for annual labor, exists only in favor of one who 
is a co-owner in the year for which such labor is per- 
formed.—TURNER V. SAWYER, U.S.8. C., 14 8. C. Rep. 
192. 

81. MORTGAGE—Assignment of Notes.—Where notes 
payable at different times, and secured by a mortgage, 
are assigned to different persons, there is no priorty 
of right under the mortgage between the assignees, in 
the absence of express stipulation, but each is entitled 
to share pro rata in the proceeds of the mortgaged 
property.—FIRsT NAT. BANK OF ABERDEEN V. ANDREWS, 
Wash., 34 Pac. Rep. 913. 

82. MORTGAGE — Deed Absolute.—In ejectment, the 
fact that an absolute deed executed by plaintiff’s pred- 
ecessor in title was in fact a mortgage was shown by 
positive and uncontradicted testimony of the widow 
and two sons of the grantor: Held, that a finding that 
such deed was in fact a mortgage was supported by the 
evidence.—MCCORMICK V. HERNDON, Wis., 56 N. W. 
Rep. 1097. 

83. MUNICIPAL CORPORATION—Defective Drainage.— 
A city is only liable for acts of its officers performed in 
the line of their duties, and the fact that a city en- 
gineer plans a defective drain, to be constructed by 
private parties, which caves in, and causes injury, 
does not impose any liability on the city.—CiTy oF 
KANSAS CITY v. BRADY, Kan., 34 Pac. Rep. 884. 

84. MUNICIPAL POWERS — Ordinance — Nuisance.—An 
ordinance expressly authorized by specific and defi 
nite legislative authority will be upheld, unless it con- 
flicts with the constitution of the State or nation; but 
an ordinance which the municipality assumes to pass 
by virtue of its incidental powers, or under a general 
grant of authority, will be declared invalid, unless it 
be reasonable, fair, and impartial, and not arbitrary 
or oppressive.—PHILLIPS V. CITY OF DENVER, Colo., 
34 Pac. Rep. 902. 

85. MUNICIPAL CORPORATION — Public Works — Dam- 
age to Private Property.—Laws 1878, ch. 386, empow- 
ered the authorities of the city of New York to lay 
pipes and erect structures necessary to extend the 
distribution of water throughout the city at higher 
levels, but did not designate the location of the neces 
sary pumping station: Held, that the city is liable for 
injury to private property adjacent to such pumping 
station, caused by noise and vibration.—MOoORTON vy. 
MAYOR, ETC., OF CITY OF NEW YORK, N.Y., 35N. E. 
Rep. 490. 

86. NEGLIGENCE — Animals—Knowledge of Owner.— 
In an action for injuries inflicted by a vicious dog 
which defendant had procured to guard his property, 
and which he considered it necessary to chain and 
muzzle, it appeared that, though he had had the dog 
only about a month, it had bitten at least one person, 
knowledge of which was communicated to defendant: 
Held, that whether defendant knew the dog’s vicious 
propensities was for the jury.—HAHNKE V. FRIED- 
ERICH, N. Y., 35 N. E. Rep. 487. 

87. NEGLIGENCE—Fires—Evidence.—In an action for 
the destruetion of plaintiff's property by fire a non-suit 
was properly granted where the evidence left it matter 
of conjecture whether the injury was caused by a fire 
started by defendant, or by back fires, started to stop 
its progress.—MEGOW Vv. CHICAGO, M. & ST. P. Ry. Co., 
Wis., 56 N. W. Rep. 1099. 


88. NEGOTIABLE INSTRUMENTS — Consideration—Mis- 
representation.—Under the Missouri Code, recogniz- 
ing and applying legal and equitable rights and rem- 
edies in the same proceeding, the maker of a note may 
avoid it by showing that its execution was materially 
induced by an innocent but substantial misrepresenta- 
tion of the other party thereto.—SACHLEBEN V. HEINZE, 
Mo., 248. W. Rep. 54. 

89. NEGOTIABLE INSTRUMENTS — Presumptions as to 
Ownership.—The payee and holder of a promissory 
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note is presumptively its owner.—BAHNSEN V. GIL- 
BERT, Minn., 56 N. W. Rep. 1117. 

9. NEGOTIABLE INSTRUMENT — Sufficiency of Com- 
plaint.—Where the complaint, in connection with the 
note declared on, shows the note to have been given 
by defendant to plaintiff for an article purchased, and 
by indorsement transferred to another, who, by like 
means transferred it back to plaintiff, delivery and 
title in plaintiff are sufficiently shown.—SMITH v. 
THURSTON, Ind., 35 N. E. Rep. 520. 

91. OFFICER AND OFFICERS — Extra Compensation— 
Architects.—A supervising architect of the treasury 
receiving a salary of $5,000 a year, is precluded by Rev. 
St. §§ 1763-1765, from recovering extra compensation, 
not expressly authorized by law, for professional serv- 
ices rendered tothe government outside the scope of 
his official duty.—MULLETT V. UNITED STATES, U. 8. C. 
C.,148. C. Rep. 191. 

92, PARTNERSHIP—Individual Dealings.—The use by a 
partnership of the words ‘‘real estate and note 
brokers” on their letter heads and office sign and in the 
city directory, imply that they are engaged in nego- 
tiating the sale and purchase of real property for the 
account of others, rather than in buying and selling 
for the firm, and affords a presumptive limitation on 
the scope ofthe firm business.—LATTA V. KILBOURN, 
U.S.C. C.,14S8. C. Rep. 201. 

93. PARTNERSHIP—Power of Partners.—A member of 
a dissolved partnership, when acting for the partner- 
ship, can release acreditor from all liability to the 
partnership for having wrongfully sued out a writ of 
attachment, and for having sold partnership property 
thereunder.—WEIR PLOW Co. Vv. EVANS, Tex., 24 8. W. 
Rep. 38. 

94. PAYMENT—Principal and Agent.—Payment to an 
agent after the principal’s death does not discharge 
the obligation, even if made in actual ignorance of the 
death.—LONG V. THAYER, U. 8.8. C., 148. C0. Rep. 189. 

95. PLEADING—Exceptions.—Under Rev. St. 1881, § 626, 
requiring the party objecting to a decision to except” 
“at the time the decision is made,” plaintiff, aftera 
demurrer to his complaint has been sustained, and 
leave to amend granted, cannot, 17 days later, with- 
draw the leave to amend, and except, with effect, to 
the ruling on demurrer.—BROWN V. OHIO & Ry. Co., 
Ind., 35 N. E. Rep. 603. 

96. PRINCIPAL AND AGENT—Laches.—Where a princi- 
pal, being unable to reimburse his agent for expendi- 
tures made in acquiring title to real estate for the pur- 
pose of protecting the principal’s interest therein, re- 
ceives a payment from the agent, and gives a receipt 
in full of all demands, for the purpose of settling the 
whole transaction, he cannot, after remaining silent 
for twelve years without offering to return the money, 
assert any claim to the property on the theory that the 
agent continued to hold it in trust for him.—CURTIS Vv. 
NEwTon, U.S.C. C. (Colo.), 58 Fed. Rep. 495. 

97. PUBLIC LAND&—Cancellation of Entry.—Where a 
certificate of entry or purchase of public land was 
procured by a locator on a military bounty land war- 
rant, having a forged assignment thereon, which was 
subsequently canceled by the proper department on 
account of the forgery in the assignment, and the 
patent suspended untila valid warrant, properly as- 
signed, was substituted, such entry or purchase did 
not give the locator any equity to the land as 
against the government before the new warrant prop-. 
erly signed, was furnished and accepted.—KOHN VY. 
BaRR, Kan., 34 Pac. Rep. 880. 


98. QUIETING TITLE—Ejectment Suits.—One or more 
owners of lots in severalty under a common source of 
title may maintain a bill for themselves and all others 
Similarly situated who may become parties, to quiet 
title to real estate against an adverseclaim alleged to 
be superior tothe title of theircommoun grantor, but 
repeatedly adjudged invalid in ejectment suits.—PREN- 
TICE V. DULUTH STORAGE & FORWARDING Co., U.S.C. 
C. of App., 58 Fed. Rep. 487. 





99. QUIETING TITLE— Pleadings— Where a plaintiff, 
whose title to real estate depends upon the prior own- 
ership of the same by another, alleges such prior own- 
ership by averring that the said land ‘‘was the prop- 
erty of” such other, such title and ownership, so far as 
that allegation is concerned, will be held as put in is- 
sue by a denial of the same, without close inquiry as to 
whether such allegation states a fact or a conclusion 
of law.—GRACE V. BALLOU, 8. Dak., 56 N. W. Rep. 1075. 

100. QUO WARRANTO—Election Contest. — The pro- 
visions of the election law allowing electors to contest 
elections, and granting the county court jurisdiction 
over such contests, do not deprive the Circuit Court of 
jurisdiction of proceedings in quo warranto to try the 
incumbent’s title to an elective office, since the two 
actions are radically different; the former being 
brought by an elector individually to obtain the office 
for himself, and the latter being brought by the peo. 
ple to declare the office vacant.—SNOWBALL V. PEOPLE. 
Ill., 35 N. E. Rep. 538. 

101. RAILROAD COMPANIES—Municipal Aid.—The offi- 
cers of a municipality have no power to accept and 
pay for railroad stock subscribed for, where the road 
is constructed ona different route from the one con- 
templated by the submission voted on by the munici- 
pality.—STATE V. MAYOR, etc., of MORRISTOWN, Tenn., 
24S. W. Rep. 13. 

102. RAILROAD FORECLOSURE—Sale.—A reorganization 
committee,to whom acash sale of the road is made 
and confirmed, and who fail to make good their bid, 
not for want of funds, but because they think the price 
too high, cannot be excused, on a resale of the property 
for a less price, for making good the difference, if the 
unsecured creditors will be benefited thereby.—CEN- 
RAL TRUST CO. OF NEW YORK V. CINCINNATI, J. M. & 
Ry. Co., U. 8. C. C. (Ohio), 58 Fed. Rep. 500. 

103. RECORD— Registry Statutes — Construction.— A 
registry statute (Mansf. Dig. Ark. § 671) invalidating, 
as against subsequent purchasers for value without 
notice, all unrecorded instruments conveying lands, 
or ‘affecting the title thereto in law of equity,” applies 
to assignments of swamp-land certificates, and deeds 
of the lands represented thereby, although the naked 
legal titleis stillin the State.—MEMPHIS LAND & TiM- 
BER Co. Vv. ForD, U.S. C. C. of App., 58 Fed. Rep. 452. 

104. RELIGIOUS SOCIETIES—Jurisdiction of Courts.— 
Civil courts may not properly interfere with church 
management so far as concerns the spiritual dicipline 
of the members, but, where rights to property are in- 
volved, the courts may determine such rights,— 
PRICKETT V. WELLS, Mo., 248. W. Rep. 52. 

105. REPLEVIN — Fraudulent Conveyances.—Under 
general denial in replevin, defendant may prove fraud 
in the sale to plaintiff.—CORNWALL Vv. MIX, Idaho, 34 
Pac. Rep. 893. 

106. REs JuDICATA.—A decision by the Supreme Court 
reversing a judgment, and granting a new trial, for in- 
sufficiency of the evidence, is not res judicatz as to the 
evidence on appeal from the new trial.—GALVESTON, 
H. & 8. A. Ry. Co. Vv. ARISPE, Tex., 248. W. Rep. 33. 

107. RES JuDICATA—Consent Judgment.—A decree by 
consent in proceedings before a competent tribunal, 
if not impeached, isa barto an action between the 
same parties involving the same question.—DONNELLY 
v. WILcox, N. Car., 188. E. Rep. 339. 

108. RES JUDICATA — Pleading.—Where the payee of 
notes secured by a chattel mortgage on a planing mill 
and lumber takes possession under the mortgage, 
works up the lumber, and sells the product, this is 
matter of defense to a suit on the notes, and is nota 
proper counterclaim ; and if, therefore, the maker fails 
to set itup in such suit, a judgment against him for 
the full amount of the notes is conclusive, and con- 
stitutes a bar to any subsequent suit by him for an 
accounting as to the mortgaged property.—WARNER V. 
GEORGE, U.S. CO. C. (Oreg.), 58 Fed. Rep. 4365. 

109. SALE—Acceptance.—Defendant, to whom plaint 
iff had sold a harvesting machine, to be paid for ifit 








136 


CENTRAL LAW JOURNAL. 


No. 6 








should prove satisfactory, after using the machine for 
a day and a half decided to return it for defects, but, 
in order to finish his harvesting, used it the next day, 
and then offered to return it: Held, an acceptance, by 
which defendant waived his right to return it.—PAL- 
MER V. BANFIELD, Wis., 56 N. W. Rep. 1090, 

110. SALE—Change of Possession.—A change in pos- 
session of barrels of whisky, as against attaching 
creditors of the seller, is not accomplished by rolling 
them apart from the rest of the stock inthe seller’s 
store,and marking them with the buyer’s brand,—the 
latter having then no room forthem in his store, but 
agreeing to remove them in afew days,—and the good 
faith of the parties is immaterial.—BURCHINALL V. 
WEINBERGER, Colo., 34 Pac. Rep. 911. : 

lll, SALE ON CREDIT—Insolvency of Buyer.—Where 
the vendor has contracted to sell personal property 
on credit, if, before payment, and while he still re- 
tains possession of the property, he discovers that the 


vendee is insolvent, he may hold the goods as security - 


forthe price.—CRUMMEY V. RAUDENBUSH, Minn., 56 N. 
W. Rep. 1113. 

112. SALE—Passing Title.—Defendant agreed to em- 
ploy plaintiff to furnish lumber and erect some houses, 
but the final contract was not signed. At defendant’s 
request, in order to be ready for work, plaintiff pur- 
chased some lumber for the buildings, and placed it 
on alot which he hired forthe purpose. Defendant 
afterwards refused to make the contract: Held, that 
defendant was not liable for the price of the lumber, 
as the title did not pass to him.—JACKSON v. CARSON, 
Mass.,35 N. E. Rep. 483. 

113. SALE—Performance.— Where by a contract for 
the sale of phosphate rock of a certaiu quality, to be 
delivered in Baltimore by vessel, the quantity to be 
paid for to be determined by the output there, the car- 
goes, both as to quantity and quality, are atthe sell- 
er’s risk during voyage, and the question of compli 
ance with the contract as to quality is to be deter- 
mined upon tender of delivery, and not when the 
shipment is made.—PEACE RIVER PHOSPHATE Co. Vv. 
GRAFFLIN, U. 8. C. C. (Md.), 58 Fed. Rep. 550. 


114. SALE—Rescission—Fraud.—A vendee entitled to 
rescind his contract for fraud must act promptly, es- 
pecially in times of great speculative activity; and 
where, on discovering, the fraud he merely notifies 
the vendor of an intention to claim damages, and does 
not elect to rescind until the lapse of three years, 
when the land has depreciated to a fraction of its 
former speculative value, it is then too late to avail 
himself of this remedy.—SCHEFTEL v. Hays, U. S.C. 
C. of App., 58 Fed. Rep. 457. 


115. SALE—Warranty.—In an action for the price of a 
reaping machine, an answer alleging that the machine 
was warranted to be made of good material, and that 
with proper management it would do good work, but 
that it was not in certain particulars well made, and 
would not with proper management do good work, is 
not insufficient on demurrer.—WALTER A. Wood Mow - 
ING & REAPING MACH. CO. V. FIELD, Ind., 35 N. E. Rep. 
516. 

116. StraTes—Enabling Act.—An act of congress en- 
abling a territory to become a State has no binding 
force on the people of the territory until they have 
adopted a constitution, and the territory has been ad- 
mitted into the Union; and then, if, by their constitu- 
tion, the people have expressed no dissent from any 
proposition contained inthe enabling act, they are 
bound by its provisions. But if the constitution con- 
tains any modification of any of the provisions of the 
enabling act, and the State has been formally admitted 
by the president and congress into the Union, the 
moditied provisions are to be taken as the existing 
coptract between the State and the federal govern- 
ment.—ROMINE V. STATE, Wash., 34 Pac. Rep. 924. 


117. STATUTES—Repeal—Construction.—The rule that 
a special act,into which any part of an existing gen- 
eral law has been incorporated, is not affected by the 





repeal of the general law unless the repealing act re- 
fers in express terms to the special act, applies only 
where some particular general law, or a section there- 
of, is referred to in the special act, and not to cases 
where thespecial act makes no such particular refer- 
ence, but merely to the ‘‘existing general law,” or to 
the ‘‘general law now in force.”—NEWMAN Vv. CITY OF 
NORTH YAKIMA, Wasb., 34 Pac. Rep. 921. 

118. SUNDAY LAW — Fishing.— A person fishing on 
Sunday is amenable to Pen. Code, § 265, prohibiting 
that and other sports on Sunday, though he does it on 
private grounds, and so a8 not to disturb the peaceor 
interrupt the repose of the community.— PEOPLE Vv. 
MOSES, N. Y., 35 N. E. Rep. 499. 

119, TENANCY IN COMMON — Adverse Possession.—If 
one enters, under color of title, into full, open, notori- 
ous, and exclusive possession of land in which another 
has an undivided interest, claiming the whole to him- 
self, his title will be adverse to his cotenant.—KING Vv. 
CARMICHAEL, Ind., 35 N. E. Rep. 509. 

120. TRIAL—Verdict — Misconduct of Jury. — Where, 
after the jury have retired, with leave to seal their 
verdict and separate, they seal up a verdict: ‘‘ We fail 
to find foror against plaintiff or defendant. There- 
fore, we have agreed to disagree,’—and separate, this 
is such gross misconduct on their part, involving false- 
hood and fraud, that it impeaches their integrity, and 
renders them disqualified to retire again, on reassem- 
bling the next morning, and find a verdict. — SAWVEL 
Vv. BITTERLEE, Wis., 56 N. W. Rep. 1086. 

121. TRUSTS—Acceptances. — It is not necessary that 
an infant accept a trust made for his benefit, as the law 
accepts it for him.—COPELAND V. SUMMERS, Ind., 35 N. 
E. Rep. 514. 

122. TRUSTS—Parol Evidence. — Under the statute of 
frauds, the existence of a direct or express trust in 
lands cannot be established by parol evidence; but, 
where there is some written evidence showing the 
existence of a trust, the door is thereby opened to the 
admission of parol evidence to show the truth of the 
transaction.—JOHNSON Y. CALNAN, Colo., 34 Pac. Rep. 
904. 

123. VENDOR AND PURCHASER—Defective Title.—It is 
no defense to an action for the recovery of an install- 
ment, due from the vendee in a contract for the pur- 
chase of land that the same is incumbered, if such 
incumbrance may be removed by the vendor before 
the time fixed for the execution of the deed.—DULUTH 
LOAN & LAND Co. V. KLOOVDAHL, Minn., 56 N. W. Rep. 
1119. 

124. WILL — Construction — Devisees.—'Testatrix de- 
vised property to her daughter, ‘‘free from the control 
of her husband, for and during her life, and at her 
death to all the children of her body, share and share 
alike.” Atthe timethe will was made, the daughter 
had two children living, by a deceased husband, and 
was living with aman who had an yndivorced wife 
living, butto whom she was married, and by whom 
she then had four children. Testatrix also lived with 
her daughter: Held, that the word ‘‘children,” in said 
will, included the daughter’s illegitimate children, 
born both before and after the will was made, by the 
man with whom she was living as his wife when the 
will was made.—SULLIVAN V. PARKER, N. Car., 18S. E. 
Rep. 346. 

125. WILLS — Construction — ‘‘Heirs at Law.’’—The 
rule that a will speaks as of the day it takes effect as 
to the persons who are to take under it, is not an un- 
yielding one, nor is there an inflexible rule for deter- 
mining the meaning of the words “heirs at law” when 
found in such an instrument.—IN RE SWENSON’S ES- 
TATE, Minn., 56 N. W. Rep. 1115. 


126. WITNESS — Transactions with Decedents.—An 
agent of a vendor, who makes a sale of goods for his 
principal, is not rendered incompetent to testify asa 
witness to the circumstances of the transaction because 
of the decease of the vendee.—SHAUB V. SMITH, Ohio, 
85 N. E. Rep. 603. 
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